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Authors on code procedure in the United States usually 
advise students commencing its study to first familiarise them- 
selves with the principles of common law as well as equity pro- 
cedure. 

As an instructor for ten years in code, common law, and equitj 
procedure, I have been impressed with the truth and propriety of 
this advice, and have endeavored to make it as effective as pos- 
sible, in the instruction which it has been my duty to impart 

I would not be understood as urging the student of code pro- 
cedure to achieve that critical mastery of the common law system 
of procedure, which was a necessary accomplisliment of a success- 
ful barrister ; but that he should acquire such passable knowledge 
of its history and principles as will enable him to understand 
thoroughly the reformed system which has supplanted it. All 
the more necessary is such knowledge to the student of the modi- 
fied systems of common law procedure which prevail in some of 
the States. 

The work which I now submit to the profession has been pre- 
pared during the years in which I have been engaged as an 
instructor in civil procedure, with the view of meeting the require- 
ments of the modem student in law for a more thorough and 
extended acquaintance with the common law system of prooedure. 
It has been prepared more especially for students, and is written 
trom the standpoint of an instructor, who commenced to practise 
as an attorney under the system which he is now engasgeA in 
teaching. 

If a practitioner under code procedure, or under the modified 
systems of common law procedure, should find it necessary to go 
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back to the oominoD law system to bring anj of its principles to 
his assistance, it is believed that this presentation of the system 
may prove as useful to him in an emergency as to the student in 
his class work. 

A general sketch of the system, or an exposition of some frag- 
mentary parts of it, would fail in my judgment to meet the re- 
quirements of higher education on this important branch of juris- 
prudence. Accordingly I have endeavored to present in a concise 
form, and within reasonable compass, the history, principles, and 
leading features ot the system, without burdening the presentation 
with details and conflicting deductions, which tend to discourage 
and bewilder the student. 

The work consists of fourteen chapters arranged somewhat in 
the order in which an action at law makes its way through the 
courts. Commencing with the primordial conceptions which 
underlie every rational system of procedure, I have defined and 
explained the elementary parts of an action at law : the original 
and judicial writs ; appearance ; scheme of actions personal and 
> real ; parties to actions ; joinder and election of actions ; scheme 
of defences, dilatory, in bar and in estoppel ; rules of pleading ; 
trial ; instructions ; verdict ; judgment and execution. 

As the most important part of every system of procedure con- 
sisto in the pleadings which disclose the issues between the liti- 
gating parties, I have devoted the greater part of the work to 
their exposition. 

My aim has been to present to the student in a concise and 
orderly method the common law system as it existed in its day, — 
as it was recognized, classified, and interpreted by the courts and 
judges controlling its application and enforcement. 
. Believing that a true knowledge of legal principles must be 
derived from historical sources, I have paid considerabie attention 
to the origin of the system and the various phases of its develop- 
ment, noting the changes in it, whether emanating from judicial 
. precedents, court orders, or legislative enactments. 

For authority in support of the text, I have followed and cited 
, the masterly works and decisions of the most eminent authors 
and; juriste who have developed and illustrated the system. 
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In reference to the formulated rules governing pleadings and 
parties to actions, I have followed the guide of Stephen and 
Bicej, — presenting them for the most part in the language in 
which they hare been formulated ; feeling that it would be an 
injnstice to the student to substitute anything else in the place of 
these incomparable expressions in remedial law. 

Appreciating the importance attributed by the system to form, 
I have included in an Appendix a large collection of writs, decla- 
rations, demurrers, pleas, aud replications, being satisfied that 
they will greatly assist the student in thoroughly understanding 
the substance and life of the system. 

The two actions of replevin and ejectment have come down to 
modem times, and still contain many of their ancient features, 
even in States in which code procedure has displaced that of com- 
mon law. I have recited in the Appendix of Notes and Forms the 
ancient proceedings in these two actions as prevailing under the 
common and statute law of England. 

In the fourth chapter I have given a condensed account of the 
ancient real actions. This chapter, which was prepared for my 
own use, was not contained in the original plan of this publica- 
tion ; but after some hesitation I decided to incorporate it, al- 
though covering a part of procedure at common law which has 
been obsolete for several hundred years. 

I was induced to do this from two considerations : firsts the 
original connection between these actions and the substantive law 
of real estate; secondy the fact that the books explaining them are ^ 
all out of print, and unavailable to students in large classes. No 
one can hope to have a thorough understanding of the law of real 
estate as contained in the common law, without some acquaint- 
ance with these actions, and the theory of rights in land upon 
which they are based. 

Some embarrassment is experienced in citing standard works 
which have been issued in numerous editions by the press. I 
have furnished a list of authors consulted in the preparation of 
this work, and the citations in the foot notes are made from the 
editions indicated in the list, unless the citations point to some 
other edition. 
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When tibe edition cited contains the marginal paging of some 
previous issue, that paging is the one intended in the citation. 

Having described in a general way the nature of this publica- 
tion, and explained the purpose of its preparation, I now commit 
its fortune to the charitable judgment and generous disposition of 
all who may have occasion to use it. 

ALEXANDER MARTIN. 
Columbia, Mo., September 1, 1899. 
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336. Rule VI. Things are to be 
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pleaded according to their 
legal Effect or Operation. 
337. KuleVII. Pleadings should ob- 
serve the known and ancient 
Forms or Expressions, as 



contained in approved Prece« 
dents. 
Sec. 338. Rule VIII. Pleadings should 
have their proper formal Com- 
mencements and Conclusions. 



Sec. 339. Rule IX. Pleading which is Bad in Part is Bad altogether. 
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Article VII 295-296 

RtUes which tend to prevent ProUonty and Delay in Pleading. 



Sec 340. Rule I. There must be no De- 
parture in Pleading. 



Sec. 841. Rule II. Where a Plea 
amounts to the General Is- 
sue, it should be so Pleaded. 
Sec. 342. Rule UL Surplusage is to be avoided. 



Article VIIL 297-301 

Of Certain Miscellaneous Rules. 
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Sec. 343. Prefatory. 

344. Rule I. Declaration most con- 
form with the Writ. Sec. 349. 

345. Rule II. Declaration must have 
proper Commencement, and in 
its Conclusion lay Damages 
and Production of Suit. 

846. Rule III. Pleas must be pleaded 

in due Order. 
347. Rule IV. Pleas in Abatement 

must give the Plaintiff a better 

Writ or Declaration. 
348. Rule V. Dilatory Pleas must be 

Sec. 353. Rule X. Which relates to Exceptions 
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350. 



351. 



352. 



pleaded at a Preliminary Stage 
of the Suit. 

Rule VI. All affirmative Plead- 
ings which do not conclude to 
the Conntrv must conclude 
with a Verification. 

Rule VII. Profert must be made 
of a Deed alleged in the 
Pleading. 

Rule VIIL All Pleadings must 
be properly entitled. 

Rule DL All Pleadings must be 
True. 

in Statutes and Contracts. 



CHAPTER XIV. 
TRIAL, VERDICT, JUDGMENT, AND EXECUTION. 

Article 1 302-309 

Trial. 



Sec. 354. Prefatory. 

355. Trial by Inspection without 
^Titn^flB^fl 

356. Trial by Witnesses without 
Jury. 
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Sec. 357. Trial by Certificate. 

358. Trial by Wager of Battle. 

359. Trial by Wager of Law. 

360. Trial by Record. 

361. Trial by Jury extraordinary. 



41 

« 
(I 



See 362. Trial by Jury ordinary. 

Article IL . 309-314 



Verdict, 



Sec. 363. Form and Tenor. 

" 364. Variance. 

365. Demurrer to Evidence. 

366. Special Verdict. 

367. Special Case. 
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Sec. 368. Exceptions. 
*' 369. Motion for New Trial. 
" 370. Motion in Arrest. 

371. Motion for Judgment non ob- 
stante veredicto. 



(( 



Sec 372. Motion for Repleader. 
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875. Interlocatoiy Jadgments. 

876. FinalJadgmento. 



Sec. 877. Signing and Enrolment. 
" 378. Audita Querela. 
•• 379. Writs of Error. 
" 880. Writs of Error, continued. 



Article IV. 324-330 

Sec 381. Defined. I specific Property or to compel the Per- 

'* 382. Execution for the Recovery of | formance of some special tning. 
Sec: 383. Executions in Aaions for the Reooveiy of Money. 

Conclusion 331-339 

Sec 384. Condnsion. 
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Article I. 

Prir/uyrdial Conceptions, 



8ec. 1. Law. 
" 2. Duties and Rights. 
3. Wrongs. 



<i 



Sec. 4. Damage. 
** 5. Damage implied. 
" 6. Damage actual 



Section 1. LaiMr. In commencing the study of any science 
or art, it is necessary that the student should have a more precise 
understanding of the general conceptions which underlie it than 
can be derived from ordinary definitions. To help him in doing 
this in respect to the science of civil procedure, I will consider 
briefly the meaning and import of the terms at the head of this 
article. 

It may be said without contradiction that the law of a State 
consists in the existing rules and principles of human conduct 
binding on its members as such. The binding effect of these rules 
and principles is derived from the command or sanction of tho 
sovereign power of the State. This command or sanction is con- 
tained in the positive enactments of the State, or in the recognition 
by the State of such rules and principles as have originated with 
the members of the State, and possess their common assent. 

Sec. 2. Dotles and Rights. The law cannot be studied or 
dealt with as a collection of abstract principles or propositions. It 
can be understood and appreciated only in its application io the 
MAwnm Civile Procedubb— 1 
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acts and events of human life. In such application it manifests 
itself in reciprocal dtUies and rights of the members of the State, 
as to the State itself, and as between each other, and in wrongs 
which result from a breach or invasion of such duties and rights 
respectively. Criminal wrongs result from a breach of duty to the 
State ; civil wrongs from a breach of duties existing between mem- 
bers of the State. Civil procedure concerns itself chiefly with a 
breach of duties and violation of rights existing between the mem- 
bers of the State ; and what is contained in this treatise relates to 
them only. 

Duties and rights are correlative terms. No duty can rest upon 
any member of the State, without a corresponding right in some 
other member or members to have that duty kept and performed^ 
whether it be a duty sanctioned by the State because it has been 
assumed by the members, or is imposed by the express or implied 
sanction of the State, irrespective of the consent of the member in 
the particular case. The very existence of a right in behalf of one 
member of a State against another member implies a duty on that 
other to do or refrain from doing something which will beneficially 
or injuriously, as the case may be, affect the possessor of the right. 

Wrong is nothing more than a breach of duty, which necessarily 
constitutes at the same time a violation of right. Duties, rights, 
and wrongs are only aspects or phases of law, as it is applied to 
the acts and events of human life. The whole body of the law of 
any State may be intelligently classified under any one of these 
aspects or phases, so closely are they blended together. 

The word duty in its legal sense, and as used in this article, in- 
cludes not only the natural and positive duties imposed by law, 
but also such duties as have been assumed by the members of the 
State as between each other, by virtue of contracts, which the law 
sanctions and enforces in behalf and against the parties thereto. 

Sec. 3. 'Wrongs. As already stated, ivrong in a legal sense is 
the violation or infringement of a right There can be no wrong 
for remedial redress where there is no right. The conception of a 
wrong implies the existence of a right. Wrong and injury (injuria) 
are convertible terms in their primary and legal signification. 
Every injury implies not only the existence of a right, but also a 
violation or infringement of it Damage or loss which results from 
the wrong is distinguishable from the wrong itself. The word 
injury is sometimes used in a popular sense to represent the dam- 
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age or loss resnltiiig from the injuiy. A person's injuries are 
sometimes alluded to^ when nothing is meant beyond his actual 
damage or loss.^ 

I have said that positive or municipal law manifests itself in re- 
ciprocal duties and rights. These duties and rights are supposed 
in law to be known to the members of the State. Liability of some 
kind for a breach of duty or violation of right is a logical conse- 
quence of the act, and springs from the sanction of the State which 
gives to law its binding effect. This liability is usually measured 
by the damage or loss consequent upon the breach of duty or viola- 
tion of right The State enforces its command or sanction em- 
bodied in every law, by compelling redress of some kind from every 
wrongdoer. 

I do not deem it necessary in this treatise to inquire whether 
there exists any uniform theory or basis upon which it may be 
affirmed that this liability is enforced by the State, although I am 
convinced that in some doubtful cases near the border of legal re- 
sponsibility an appeal to some underlying theory or basis of liability 
must be made to settle the question of legal liability. In such 
appeal the philosophy underlying all municipal and positive law is 
involved, and it will be found on examination that the authorities 
bearing on the point of inquiry are in conflict, especially in respect 
to liability for acts which in themselves do not constitute the in- 
fraction of any right, but which eventuate in such result, without 
any blameful conduct of the defendant. It is sufficient for the 
purposes of this treatise to refer the reader to some of the best 
sources of information.' 

S£0. 4. Damage. The common law system of procedure as 



1 Dicey, 2S, n. a. 

* Austin's Jurisprndenoe ; Hol- 
land's Jarisprudence ; Hare on Con- 
tracts; Pollock on Torts; Holmes on 
Common Law. It is contended that 
a.nerU npon consideration is the basis of 
liability for breach of duty springing 
from contract; and that cxiipahUity is 
the basis of liability for breach of duty 
constituting a tort. 

The first generalization is almost 
unirersally conceded* The second one 
does not seem to famish a satisfactory 
basis for the liability imposed by law 



for certain torts, irrespective of any 
culpable conduct of the defendant. 

It is possible that, in the course of 
time, liability may not be recognized 
or enforced for torts in the face of in- 
nocent conduct on the part of the de- 
fendant, unless he has in some way 
agreed to such a result. Until that 
time comes, the second proposition 
falls short of a perfect generalization 
of the basis of liability in torts, al- 
though it accounts for liability in the 
greater portion of them. 
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finally developed does not a,ssume to enforce duties or loaintaiu 
rights, by afi^mative commands directing performance of the one 
or enjoining infraction of the other, but only in a negative way, by 
means of compensation or r^titution, after wrongs have been in- 
flicted. The duty to make restitution or compensation for the 
wrong suffered from a breach of duty is a supplemental duty, and 
is implied in the binding force of the duty which has been broken, 
— that binding force which springs from the necessary sanction of 
the sovereign to all law. The right to have such compensation or 
restitution belongs to the possessor of the right which has been vio- 
lated by the breach of duty. To him the courts in a common law 
proceeding awarded compensation in money or a restitution of the 
thing wrongfully taken or withheld. Compensation or restitution 
was not awarded for every damage or loss, but only for such aA re- 
sulted from the infraction of a right. When the damage or loss 
was not the proximate effect of the infraction of a right sanctioned 
by law, it was irremediable in the courts ; a condition of things 
which gave rise to the maxim Damnum absqtie injuria, that is, a 
damage or loss without a wrong. 

Sec. 5. Damage implied. It was a principle of the common 
law that whenever the direct and imm fi^fQ*^^ tx^^t r^f ti^pj ^^^^pf^ny 
one constituted a violation or infrinf;ement of a dLqtinct lef al rig ht 
of another, damage necessar 'ly f^llnw^H ; fnr which the possessor 
of the right was entitled to compensation or restitution according 
to the nature of the wrong and extent of the damage. This con- 
clusion was justified by the maxim Uhijus iW remedium. In most 
acts of direct violation of distinct legal rights, actual damage usually 
results. But in some instances a legal right may be directly vio- 
lated without resulting in any actual or appreciable damage. 
Nevertheless, the law in such cases conclusively presumes damage, 
and, in absence of proof of any actual damage, awards a nominal 
sum which usually operates to carry costs. The reason for this 
conclusive presumption and award of damages is derived from the 
full aim of common law procedure, which is to discourage tlie 
future violation of. rights, as well as to furnish compensation for 
the actual violation thereof. On this accoimt, a person is not at 
liberty to violate the rights of another, and escape legal condem- 
nation for his wrongful conduct by the accidental fact that no 
actual or appreciable damage has been suffered. It may therefore 
be asserted as a universal proposition that damage either actual or 
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implied attends the violation of every legal right,^ and is an essen- 
tial ingredient in every proceeding to obtain redress therefor. 

On these three aspects or manifestations of law, viz. right, 
wrong, and damage, rests the whole fabric of common law proce- 
dure. Accurately speaking, th ere is no such thiiip; as wrong in a 
l^al sense wit hout damage actual or implie d, and the maxim 
Injuria si/ie damno, which was imported at an early day from the 
Soman law, fails to command the assent of modern jurists.^ It 
will be found, on examination of the cases to which this latter 
maxim has been applied, that in some of them the violated right 
in question belonged to the public, and the citizen had no interest 
in the right or the damages, except in common with the public, in 
which event the remedy for redress must be invoked by and in the 
name of the State ;^ in others, the right to recover damages for the 
apparent violation of right has been denied or suspended on grounds 
of public policy.* 

Sec. 6. Damage actual. While it is true that the law pre- 
sumes damage from the direct violation of absolute and possessory 
rights, and from the violation of rights created by contract, it is 
also true that there is a large variety of cases in which actions for 
the infraction of rights, consequent upon acts not wrongful in their 
nature, cannot be maintained without proof of actual damage. In 
these cases it may be said that no right has been substantially vio- 
lated until actual damage or loss is suffered. There being nothing 
wrongful in the nature of the act from which actual damage has 
been suffered, there would seem to be nothing in it from which the 
law can presume damage. Hence the plaintiff is compelled to 
allege and prove actual damage in order to establish the facts 
which constitute a violation of right. No invasion of right is per- 
ceptible before actual damage or loss is suffered.*^ It is perhaps 
impossible to submit a decisive test by which to distinguish these 
cases from those in which damage is necessarily implied and need 
not be proved to maintain the action. The distinction may be 
sufficiently understood by allusion to a few examples ; as where a 
master sues for assault on his servant by reason of which he has 

1 Pollock on ToVts, 214. 126 ; Innes on Torte, 16 ; Hale on 

* Ashby 17. White, 2 Ld. Raym. Torts, 64. 
938; Webb v. Portland Mannf. Co., • Broom, L^. Max. 208, 204. 
^ Sum. 189; S. C. Fed. Caa. 1732*2; * Ibid.. 207, 208, 209. 
Ad. on TortB, 1, 9; Pig. on Torts, * Pollock on Torta, 215. 



6 CIVIL PBOC£DUBfi. [CHAP. 1. 

lost his service ; where a reversioner sues for trespass on land, 
whereby the inheritance has been damaged; where the plaintiff 
sues one for setting out a fire or maintaining a nuisance by reason 
of which he has been damaged ; where the plaintiff sues for the 
utterance of false words, which may, but do not necessarily, cause 
harm or loss. In all these, as well as in many similar cases, it may 
be said that one's right to immunity from harm in respect to his 
person, property, or reputation, is not violated imtil the harm or 
damage has been done. VrtVlfi! (IftmngA in therefore a necessar v 
in^p'ediftTi t of the action . But, as we have seen, it is otherwise 
when the right to immunity from harm is violated by a direct 
assault or trespass upon the person or possessory rights of the 
plaintiff; damage is implied and need not be proved. 

Bight, wrong, and damage must, however, appear in every state- 
ment of a cause of action, either by express averment or necessary 
implication from the averments made. 



Article II. 

Civil Actions. 

Sec 7. Defined. | Sec. 8. Genenl Clawifioation of Actions. 

Sec. 9. Classification of Personal Actions. 

Sec. 7. Defined. By civil procedure is meant ''the mode of 
proceeding by which a legal right is enforced as distinguished 
from the law which gives or defines the right." ^ A civil action at 
common law is a proceeding in a court of justice for the purpose 
of obtaining redress for the violation of a legal right. 

The definition ef the Mirror, that ''an action is nothing else 
but the demand of right," which has been so often commended, is 
too meagre, in leaving out a distinctive feature of either an action 
at law or a suit in equity, viz. that the demand must be in a court 
of justice and according to its forms of procedure.* A person may 
demand his right in many ways ; buV^iinlSss he demands it in a 
court of justice and through the forms of its procedure his demand 
will not constitute a civil action or suit. A demand of one's right 
outside of a court and its forms of procedure is in some cases 
necessary to give a right to bring and maintain an action in court. 

1 PoyBcr V. Minors, 7 Q* B. Div. ' CohenB ». Virgfinia, 6 Wheat. 407, 
829, 333 ; Lush, L. J. 408. 
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In common law procedure, as already stated, wrong con^sts 
in the violation of some legal right. ^ The ordinary action at 
common law was an adversary proceeding in a court of justice, in 
which one party sought to render another party liable by judgment 
of court for the infringement of some legal right.^ This infringe- 
ment constitutes the right of action or right of recovery as known 
at common law and is embraced in the modern term caiLse of 
action} The definition here given covers the ordinary actions 
at common law, to which its system of pleading was eventually 
applied. After the brevia anticipantia (anticipatory or preventive 
writs) became obsolete, there was no proceeding at law which had 

^ its <^ifltinfft purpose t h<i> prftvpnti^*^ ^^ « thr?^*^ ^r"^-d wron g. 

Chancery assumed jurisdiction in such cases and administered 
relief in proceedings peculiar to that jurisdiction which do not 
accord with the definition or immediate purpose of an action at 
law. A slight extension of the definition so as to include redress 
for threatened wrongs would be sufficient to cover ordinary suits 
in equity * 

I may add here that there have always been, and still continue 
in increasing numbers, proceedings in equity and under statutes 
which have for their immediate object the establishment or pres- 
ervation of rights independent of any actual or threatened infringe- 
ment thereof. Among such may be mentioned suits by trustees 
invoking the advice of the court, probate of wills, and proceedings 
to secure rights under the power of eminent domain. For a more 
complete enumeration of such proceedings I will refer to 1 Encyc* 
PL & Pr. 112, 113. The definition of a common law action or 
an ordinary suit in equity would have to be broadened to include 
them. Anciently the term action at law applied only to the pro- 
ceedings which terminated with the judgment. But in modem 
times it includes all the proceedings from the writ to the enforce- 
ment and satisfaction of the judgment. 

I may add in this connection, that the rights for violation of 
which actions lay at common law were rights at common law or 
under statutes, as distinguished from rights recognized only in 
equity. 

' 3 Bl. Com. 2. ceeding in a court of justice by ivhich 

* Dioey on Parties, 28. a party prosecutes another party for 

* Encyc. PI. & Pr. 116, 117. the redress or prevention of a wrong." 

* *'An action ii an ordinary pro- Bliss on Code PL, sec. 1. 
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Seo. 8. General Classification of Actions. Actions at 
common law, according to the subject matter of them, were dis- 
tinguished into three kinds, — personal. rftaL an (^ mixed.^ Personal 
actions are for the recovery of a debt, or damages for the breach 
of a contract, or damages on account of injuries to the absolute 
or relative rights of person, or to rights appertaining to personal 
or real property, or for the recovery of specific personal chattels.* 
Real actions are for the specific recovery of lands, tenements, and 
hereditaments.* 

Mixed actions partake of the nature of the other two, being 
for the recovery of specific lands, tenements, and hereditaments, 
and also for damages on account of injuries thereto.* 

A real action in its primary signification lay only to recover the 
freehold in lands, tenements, or hereditaments claimed in fee simple, 
fee tail, or for life.* Mixed actions, in which freeholds were recov- 
ered as well as damages given by common law or by Statutes, 
came to be treated in common acceptation as real actions, and will 
be found scheduled and treated under that head by most authors.^ 
The mixed action of ejectment, in which a less estate than a free- 
hold could be recovered along with damages, was in its origin a 
personal action ; but in modem times it has displaced the use of 
the ancient real actions, and is now properly designated as a real 
action.^ The fact that it lies for a less estate than a freehold, and 
that damages are also recoverable, does not divest it of its proper 
character as a real action. Mixed actions have never been treated 
as a distinct class by themselves, and I will follow the popular 
uss^e in this respect, and consider all common law actions under 
the two heads of personal and real; the latter head including 
all actions for the recovery of realty, whether with or without 
damages. 

Sec. 9. Classification of Personal Actions. Personal actions 
are divided into two jreneral plassea . designated as agtiaoa-jea: 
qojiizactu, and ftctinnft fT dfilirtn ; in Other words, actions for breach 
of contract and actions for wrong, not exclusively dependent upon 
or limited by contract. In these actions the party complaining is 

^ 3 Bl. Com. 117. 6 Jackson on Real Actions, 1; 3 61. 

« 1 Chit. PI. 97. Com. 117. 

» Steph. PI. 3. « Roscoe, 1, 3 ; Comyn, Dig. Ac- 

* 1 Chit. PL 07 ; 8 Bl. Com. tion, D. 4. 

1 18. f Tyler. Eject. 36. 
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called the plaintiff, and the pafty proceeded against the defendant. 
The first pleading on the part of the plaiutitf is the declaration, 
and the first on the part of the defendant the demurrer or plea. 
Personal actions ex contractu consisted of debt, covenant, assumpsit, 
account, and annuity. Personal actions ex delicto consisted of tres- 
pass vt et armis, trespass on the case, detinue, trover, and replevin. 
The classification of all personal actions as ex contractu or ex 
ddicto is not supported on principle, for we shall find that there 
are many duties imposed by law, a breach of wliich constitutes 
neither a tort nor the violation of a genuine contract, — as, for 
instance, the failure to pay a debt imposed by custom, judgment, 
or statute. In some of these cases the classification has been 
maintained by treating the action as if arising on contract, although 
clearly not so arising. In others, the duty imposed by law so 
resembles the duty assumed by contract that they have for con- 
venience been included in actions ex contractu. The subdivision 
of real actions will be considered when they are taken up. 



Article IIL 

Original Writs. 
Sec. 10. General Deecriptton. | Sec. 1 1 . Abolishment of. 

Sbg. 10. Oaneral Description. Original writs were such as 
were used in the institution of actions at law. The forms of action 
recognized in the courts of general jurisdiction took their names 
from these writs, which were anciently essential to the exercise of 
jurisdiction in the case.^ At quite an early day the practice obtained 
in all the courts of exercising jurisdiction in personal actions with- 
out an original writ, which will be explained in connection with our 
account of the jurisdiction of the respective courts. But this prac- 
tice did not do away with the use of the original writ in proper 
cases, if the suitors saw fit to invoke it. An account of the office, 
nature, and variety of these writs would fall but little short of a 
history of the ancient Common Law. It is sufficient for our purpose 
here to remark, that these writs were in the nature of mandatory 
letters issuing out of the Court of Chancery, under the Great Seal, 
in the King's name, and generally directed to the sheriff of the county 
in which the injury or wrong was alleged to have been committed. 

1 Steph. PL 5, 6. 
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They contained a summary statement of the cause of complaint, 
and fell into two general classes, which were designated and known 
as optional and peremptory. In the optional writ the sheriff wa& 
required to command the defendant to do a particular thing, and 
in the event of his failure to do it, to summon him into the King's 
Court to show cause for his failure or refusal In the peremptory 
writ the sheriff was relieved from the requirement of commanding 
the defendant to do anything, and was required merely to enforce 
his appearance by summons or such other process as could be em- 
ployed for that purpose.^ 

Whatever may have been the original connection between the 
writ and the form of action, it came in the course of time to con- 
trol the cause and form of action, which were required to be stated 
in the writ * and repeated in the declaration.* The original writ 
from very early times served three very material purposes : it 
defined and determined concisely the form of the action ; it gave 
the court in which the defendant was required to appear jurisdic- 
tion of the action, and it enjoined or enforced his appearance.^ 

Sec. 11. AboliBhment. After the abolishment of original writa . 
in personal actions, and the substitution of judicial writs therefor by 
the Uniformity of Process Act of 1832, it was sufficient to state in 
the judicial writ by name only the form of action which the defend- 
ant was required to answer ; as '' in an action of debt " or " in an 
action of trespass on the case." ^ All personal actions in England 
since 1832 have been commenced by judicial writ of summons. 
By the Supreme Court of Judicature Act of 1873 all actions are 
now commenced by a judicial writ of summons indorsed with a 
statement of the nature of the claim made or of the relief or remedy 
sought^ Only judicial writs are used in the United States. 

Article IV. 

Appearance. 
Sec. 12. Neoenity of AppeAnmce. | Sec. 13. Change in the Law. 

Sec. 12. Necessity of Appearance. The plaintiff submitted 
himself to the jurisdiction of the court by suing out either origi- 

1 Steph. PI. 6, 6 ; 8 Bl. Com. 273. » 2 Wm. IV. c. 80 ; 1 Chit. H. 94. 

« 1 Chit. PL 94, 95. • Order 2, 1875; An. Pr. 1897, p- 

• Tidd, Pr. 438. 218. 

 1 Chit PI. 95. 
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nal or judicial process returnable to it, without any formal appear- 
ance. No pleading was required from him before appearance of 
defendant.^ After that, if he failed to appear and prosecute bis 
action, he was liable to judgment of nonsuit at the instance of 
defendant after demand in writing that he should plead, which 
carried costs enforceable against him and his pledges for prosecu- 
tion.^ If the plaintiff failed to appear and plead within one year 
after the return of the writ, he was deemed out of court by the 
Hilary rules, as well as by the Common Law Procedure Act of 
1852.» 

The doctrine of appearance and the dilatory and cumbersome 
means of enforcing it relate entirely to the appearance of the de- 
fendant The actual presence of the defendant, by himself or 
attorney, was required as a condition precedent to any pleading, 
trial, or judgment in the case.^ The court was not regarded as 
having jurisdiction over his person by service of summons upon, 
him. If after service of summons he failed to appear or to author- 
ize his formal appearance, he was treated as acting in contempt of 
court, and the process of attachment of his property and arrest of 
his person was originally invoked in some cases, and subsequently 
by fiction in all, to compel his appearance. If the use of this 
process did not result in compelling his appearance, there could be 
no step taken or judgment rendered against him on the cause of 
action;^ except in real actions, in which the demandant wa^ in a 
general sense conducting proceedings against land within the juris- 
diction of the court.^ 

Ssa 13. Change in the Law. In later times the plaintiff was 
authorized by statute, upon affidavit of personal service of summons 
or writ of distringas, to enter the appearance of defendant, if he 
failed to appear within a certain time, and to proceed to judgment 
in like manner as if he had entered appearance for himself." This 
practice did away with the process of attachment and arrest for 
the purpose of bringing the defendant into court; except when 
personal service could not be obtained, in which case the ancient 
fnesne process to outlawry remained in force.® By the Common 

1 3 Chit. Gen. Pr. 437. » 8 Bl. Coin.281; 3 Chit. Gen. Pr. 

« 3 Chit. Gen. Pr. 448, 440. 142. 

• Hilary Rnles, 2 Wm. IT. r. • Rosooe, 168; Booth, 13. 
85 ; Com. Law Procedure Act, 1852, i 3 Bl. Com. 287 ; Tidd, Pr. 241, 

«. 58. 242; 3 Chit. Gen. Pr. 141. 

« 8 Chit. Gen. Pr. 141. s 3 chit. Gen. Pr. 142. 



12 CIVIL PBOCEDtJRE. [CHAP. t 

Law Procedure Act of 1852 the writ of distringas vhis Abolished, 
also the practice of the plaintiff entering appearance of defendant 
On proof of service the defendant was in default, and the plaintiflF 
might proceed to final judgment by following the requirements of 
the act* 

The intricacy and inconvenience of the ancient mesm process to 
compel appearance brought a merited reproach upon the remedial 
procedure of English jurisprudence. If any of my readers should 
be curious enough to learn how the simple act of compelling a legal 
appearance to an action was misconceived and perverted by the 
process employed, he should read a full account of it in Tidd's 
Practice.* 

Article V. 

Pleadings, 

Sec. 14. Defined. | S6c. 15. Histoiy. 

Sec. 16. Immediate Object. 

Sec. 14. Defined. Some of the most eminent writers on the 
subject concur in defining pleadings to be " a statement in a logical 
and legal form of the facts which constitute the plaintiffs cause 
of action or the defendant's ground of defence." ' It will be ob- 
served that this definition excludes from the classification any alle- 
gations made with the intent of raising issues of law, as contained 
in demurrers and motions. The demurrer was excluded by them 
on the ground that it constitutes in fact and in form only an 
excuse from further pleading, and is not a plea of any kind.* 
But as it admits the facts well pleaded and tenders an issue 
of law, taking its place on. the record like other pleadings, there 
is no substantial reason for excluding it The definition would 
therefore seem to be a little too narrow. The term pleading in 
its modem sense and usage represents the statement in legal 
form of the grounds on which the parties to an action respec- 
tively claim the decision of the court in his favor, whether of law 
or fact* 

1 Com. L. P. Act, 1852, s. 17, 18, man, 3 T. R. 159; 3 Bl. Com. 292; 
24, 26, 27, 28. Staph. PL 23. 

2 Tidd, Pr. c. 9-13; 3 Chit. Gen. « 3 Bi. Com. 3U; Gould, PL ch. ii. 
Pr. c. 5. B. 43. 

B 1 Chit PI. 2, 13; Read v. Brook- * Bliss, Code PL s. 135. 
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S£C. 15. History. The alternate statements of th^ parties, 
which constitute the pleadings (^placita) of an action were origi* 
nally expressed by the parties or their attorneys in open court be- 
fore the judges, minutes of which were entered on the record when 
they were finally settled. These minutes were made by the clerk 
under the immediate direction of the judges. This method of pro- 
ceeding continued into the reign of Henry VIII./ when it became 
the universal practice of the parties or their advocates to deliver 
the pleadings to the court in writing.^ The pleadings as entered 
never speak in the first person, a fact which seems to corroborate 
their oral origin, when the clerks made minutes of what the re- 
spective parties had said before the judges. 

Immediately, or very soon, after the Conquest, the oral pleadings 
were conducted in Norman French, while the record of them was 
written up by the prothonotaries in Latin.^ This continued until 
1348, when it was enacted that the pleadings (meaning oral plead- 
ings) should be in English, but should continue to be entered or 
enrolled in Latin.* On the introduction of written pleadings in 
the reign of Henry VIII., tlie pleadings as written and delivered fol- 
lowed the language and style of the recorded pleadings in Latin .^ 
This practice continued till 1731, when it was enacted that both 
the pleadings and the record of them should thenceforward be 
framed in English,® which remains the prevailing practice in Eng- 
land and the United States. 

It may be remarked in this connection that reports of what 
passed in court were still taken and published in Norman French, 
and so continued for hundreds of years after the reign of Edward 
ni. The statutes of Parliament since the reign of Eichard III., 
including the statutes of that reign, are in English. Before that 
reign they were in Norman French or Latin. 

Sec. 16. Immediate Object. The grand object contemplated 
by the system was the production of a certain and material issue 
between the parties, upon some important part of the subject matter 
of dispute between them.^ When the parties had reached in their 
pleadings a specific point or matter affirmed on the one side and 

1 1509-1547; 2 Reeves, 219. See * 36 Edw. III., Stat. 1, c. 15; 2 

an example of oral pleading from the Reev<»8, 316. 
Year Books in the reign of Edw. II. ' Staph. P]., App., n. 14. 
in 2 Reeves, 220, 221. • 4 Geo. II. c. 26. 

« Steph. PI. 24. » 1 Chit. PI. 213. 

' Steph. PI., App., n. 14. 
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denied on tlie other, they were said to be at issue. This issue was 
the eantus or outcome of the pleadings, and a decision of this issue 
disposed of the whole case, without proof or trial on the previous 
allegations of the parties.^ 

It was according to its nature an issue of fact or of law. If it 
was an issue of fact, the court awarded a trial according to the 
prevailing modes of trial as applicable to the issue. If it was an 
issue of law raised by demurrer or motion, it was determined by 
the judges, after argument of counsel, if argument was deemed 
necessary. Issues of fact were known as general or special, ac- 
cording to the mode in which they were raised on the record. 
They will be considered in connection with the rules governing 
traverses. 

In this feature of the production of a single issue, and disposi- 
tion of the whole controversy by a trial of that issue only, the 
Cominon Law system of procedure differed from all other known 
systems. In the Boman system the complaining party was not 
relieved from proving the facts of his complaint by the trial of 
subsequent exceptions. Nothing but an admission of its truth in 
open court operated to relieve the libellant from establishing the 
truth of his libeL* 

Article VL 

Courts. 



Sec. 17. Prefatory. 
'* 18. King's Bench. 
** 19. Common Pleas. 



Sec. 20. Exchequer. 
** 21. Commission of Amim. 
" 22. County Cooit. 
Sec 23. Courts Baron. 



Sec. 17. Prefatory. To understand the pleadings and process 
of common law procedure, some information of the Superior Courts 
of Common Law in which it was administered is necessary. To 
furnish the requisite information it will not be necessary to give 
anything beyond a brief recital of the original and acquired juris- 
diction of these courts, which will include some general reference 
to the original and judicial writs by virtue of which that jurisdic- 
tion wsB exercised. 

Sec 18. King's Bench. The Court of King's Bench, so called 
because the sovereign used formerly to sit there in person, was the 
Supreme Court of Common Law in the kingdom, and latterly con- 

1 Steph. PL 24, 25. * Langdell, £q. PI. a. 7. 
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listed of a chief justice and three puisne justices.^ It had a super- 
visory jurisdiction over all inferior tribunals, magistrates, and 
corporations, which was exercised by its writs of maiidamus, pro- 
hibition, and qtto warranto. It had two sides to its jurisdiction, 
known as the Crown (or criminal) side, and the plea (or civil) side. 
On the Crown side it exercised jurisdiction in all criminal proceed- 
ings, from high treason down to the most trivial misdemeanors. 
Of this jurisdiction nothing need be said in this treatise. On the 
plea side its jurisdiction was originally limited to wrongs com- 
mitted vi et armis or contra paeem, and which savored of a crimi- 
nal nature, although furnishing a cause of civil action. This 
jurisdiction was commensurate with the limits of the kingdom, and 
was exercised by virtue of original writs issued out of Chancery.* 
Anciently it was held that no action of debt or detinue, or other 
mere civil action, could by common law be prosecuted in the court 
by any subject by original writ out of Chancery,* except the action 
of debt given by statute.^ But by degrees it came to exercise in 
later times jurisdiction by virtue of original writs in all personal 
actions against all persons, excepting prisoners in custody of the 
marshal and officers or attorneys of the court, including peers of 
the realm and members of the House of Commons.* 

It has exercised from a very ancient date jurisdiction without 
original writ in all personal actions by or against its attorneys or 
officers. The proceeding commenced by exhibiting in court a bill 
setting forth the cause of action, which in substance resembled a 
declaration. Members of the House of Commons were by statute 
made subject to be sued by bill and summons.* 

It likewise entertained from the earliest times jurisdiction with- 
out original writ in all personal actions against prisoners in actual 
or constructive custody of the marshaU The proceeding was by 
bill. 

The judges of the Court of King's Bench were the sovereign 
judges of gaol delivery and of oyer and terminer, also conservators 
of the peace throughout the whole realm, and supreme coroners 
of all England.^ Its jurisdiction was so high that it superseded 
the powers of all justices of oyer and terminer, gaol delivery, 

1 1 Wm. IV. c. 70. » 1 Tidd, Pr. 87. 

* 3 Bl. Com. 42, 285; 1 Spence, • 12 & 13 Wm. HI. o. 3, 8. 2. 
Eq. Jut. 114. '' 1 Tidd, Pr. 37. 

8 4 Inst 72 ; 3 Bl. Com. 42. * 3 Bl. Com. 41 ; Crabb's Eng. 

4 CoUiford v. Blanford, Carth. 234. Law, 550; Spence, Eq. Jut. 114. 
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and of EyT€ in the county wherein it sat, during the time of its 
sitting.* 

We have seen that by its fundamental constitution it had power 
to determine all trespasses by the common law and custom of the 
realm, which it took cognizance of by original writ.^ But by virtue 
of its power as conservator of the peace, and the necessity imposed 
on it of immediate action by reason of a suspension of the authority 
of the justices as recited, no original writ was deemed necessary to 
give it cognizance of misdemeanors in the county in which it sat. 
Accordingly it exercised its jurisdiction there in all cases of forcible 
injury, upon plaint made to it^ by judicial process of its own, wherein 
it commanded the sheriff to take the defendant and bring him 
before the court to answer the trespass complained of. This pro- 
cess was called a Bill of Middlesex, because the court, with few ex- 
ceptions, always sat in that county. If the sheriff made return of 
non est i)iventti8, then a second writ could be issued to the sheriff 
of any other county upon suggestion that the defendant lurks or 
wanders in that county, which was known as a latitat, being in 
substance like the first writ. After the defendant was brought 
into court he was liable as a prisoner, as we have seen, to be sued 
in any form of personal action by any subject. 

Upon this proceeding, which in the beginning was real, the court 
founded its usurpation of jurisdiction in all personal actions between 
subjects. This was done by permitting the plaintiff to sue out the 
Bill of Middlesex, or latitat, which contained the recital of a feigned 
or supposed trespass, and commanding the defendant to answer the 
same, and also any other personal action suggested in the writ. 
When the defendant appeared he was required to plead solely to 
the other personal action suggested in the writ, and exhibited by* 
the plaintiff by bill or declaration. In this manner the court ex- 
tended its jurisdiction to all personal actions. And it was probably 
after this extension that writs from chancery came to be issued in 
all personal actions, as stated by Mr. Tidd.^ It remained optional 
with the plaintiff whether he would commence by this judicial 
process of the court, or sue out an original writ. But the more 
usual method was by judicial process without original writ.* Al- 
though the first pleading against an actual prisoner was by exhib- 
iting a bill stating the cause of action, in cases of feigned or 

1 Crabb's Eng. Law, 550. • 1 Tidd, Pr. 87. 

« 3 Bl. Com 284. * 3 Bl. Com. 283. 
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supposed custody it was more usually called a declaration. After 
passage of the Uniformity of Process Act of 1832 it ceased to be 
necessary to resort to this fiction to maintain the jurisdiction of 
the court.^ 

The King's Bench was also a court of appeal, into which might 
be removed by writ of error the judgments of the Common Pleas 
and of all inferior courts of record.* An appeal from the King's;. 
Bench was to the Court of Exchequer Chamber, or to the House of 
Lords.® But in later times it was first to the Court of Exchequer; 
Chamber, and thence to the House of Lords. 

Sec. 19. Common Pleas. The Court of Common Pleas, which 
in modern times consisted of one chief and five puisne justices,^ 
exercised original jurisdiction in all civil actions whatever between 
subject and subject. 

As already stated, the jurisdiction of the King's Bench became 
concurrent with it in all personal actions and three or four mixed 
actions. Its jurisdiction in distinctively real actions, and in the 
greater part of mixed actions, was exclusive of the other superior 
courts.^ It was also exclusive in certain actions provided for by 
statute. 

Its jurisdiction was anciently exercised by original writs issuing 
out of Chancery. In later times a practice prevailed of commen* 
cing actions by judicial process of cajnas founded upon the return 
of a supposed original writ, which was not actually issued unless 
outlawry of defendant was contemplated. If in other cases the 
plaintiff was called upon to produce the original, he could sat- 
isfy the demand by exhibiting a fictitious original with a ficti- 
tious return.® In the reign of William IV. the judicial writ was 
substituted for the original in all personal actions.^ 

It was customary for this court from the earliest times to enter- 
tain jurisdiction of personal actions by bill instead of writ in favor 
of and against attorneys and officers of the court, in like manner 
as in the fang's Bench. 

Sec. 20. Bzchaquer. The Court of the Exchequer in its origin 
had jurisdiction only of cases in which the defendant was liable 
to the Crown for non-payment or withholding of the revenue dae 

J 2 Wm. IV. c 39. » 1 Tidd, Pr. 38. 

> 3 Bl. Com. 48. « 3 Bl. Com. 282. 

• 3 Bl. Com. 48. 7 2 Wm. IV. c 
« 31 & 83 Vict. 0. 126. 
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to it The OowB could prosecute in this court its claims for 
coUection ot the revenue by procedure after tlie forms of law or 
equity, according to the nature of the case. 

In the progress of time this court developed into two general 
divisions ; one in which the royal revenue was managed, known 
as the Secdpt of the Exchequer, and which need not be further 
noticed ; the other the judicial part of the court proper, in which 
suits were prosecuted, and which was known as the Court of the 
Exchequer of Pleas. 

The judicial division of the Exchequer of Pleas was a court of 
equity as well as a court of law, having two sides, one in which 
common law actions were tried, the other in which suits in equity 
were entertained.^ The Crown employed both sides in the enforce- 
ment of its rights of revenue ; * and of course no original writ was 
necessary for these proceedings in the name of the King. 

From the earliest times the Exchequer of Pleas, in like manner 
with the other Superior Courts, entertained jurisdiction in per- 
sonal actions by and against its officers and attorneys, to whom was 
accorded the privilege of suing and of being sued only in their 
own court in all personal actions.' This jurisdiction was exercised 
without original vrrit, but upon bill as in the other courts. 

The privilege of suing and being sued was further extended to 
the accountants of the King and the farmers of his revenue. 

It was next extended to any subject who was indebted to the 
Crown, upon the assumption that, by reason of the default of the 
subject's debtor, the subject himself was less able to meet his 
obligations to the King. The suggestion of indebtedness on the 
part of the plaintiff to the Crown, as disclosed in the judicial writ 
and repeated in the bill or declaration, came in the course of time 
to be a non-traversable fact in the case. Nevertheless, upon this 
mere fiction the court exercised jurisdiction between subjects in 
all personal actions. The jurisdiction to entertain suits in equity 
between subject and subject was assumed by the court upon a like 
fiction.* 

The equity side of the court was held before the Lord Treasurer, 
the Chancellor of the Exchequer, a chief baron, and three puisne 
barons. The common law side was conducted by the chief baron 

1 3 Bl. Com. 44, 45; 2 Chit, Gen. • 8B1. Com. 45. 
Pr. 430. ^2 Chit Gen. F^. 461 ; Smith, 

> Smith, Ac. 6. Ac. 6. 
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and puisna barons alone. la thd reigu of WilliAit^ lY.^ the barons 
were increased to five/ and afterwards to six in tbe present reiga.^ 

By the Uniformity Process Act of 1832 the usurped jurisdic- 
tion just recited was confirmed by act of Parliament ; the fiction 
upoa which it had rested was abolished, and judicial process by 
summons was substituted iu all personal actions.^ In 1842 the 
jurisdietion of this court in equity was confined to the mere col- 
lection of the revenue of the Crown, and its other jurisdiction 
in equi^ as between subjects was transferred to the Court of 
Chancery.* 

To this account of the Superior Courts of common law I may 
add an allusion to some of the changes effected by the Judicature 
Acts of 1873 and 1875, in which the business and jurisdiction 
of the King's Beneh, Common Pleas, and Exchequer were trans- 
ferred to the Supreme Court of Judicature created by said acts.*^ 
It mil be noticed that in the composition of that court the 
autonomy of these ancient tribunals was substantially preserved 
in the divisions of the new tribunal, known as the Queen's Bench 
Division, the Common Pleas Division, and the Exchequer Division, 
to which divisions were distributed the cases and proceedings 
which the old courts had previous thereto respectively enter- 
tained.^ By order of Council of Dec. 16, 1880, the Common Pleas 
and Exchequer Divisions were reduced and consolidated into one 
Division, namely, the Queen's Bench Division, of which the Lord 
Chief Justice of England is President, and who is now possessed 
of the powers heretofore belonging to the Lord Chief Justice of 
the Common Pleas and the Lord Chief Baron of the Exchequer^ 
To understand the jurisdiction of the present Queen's Bench 
Division, it is necessary to know something about the ancient 
jurisdiction of the three courts to which it has succeeded, 
under the Judicature Acts and orders and rules made in pursu- 
ance thereoi 

S£G. 21. CommisBion of Assize and Nisi Priufl. This com- 
mission or court was an auxiliary of the Superior Courts, and was 
composed of a justice of one of said courts associated with one or 
two discreet knights of each county in which the commission sat. 

1 1 Wm. IV. c TO. » 36 & 87 Vict a 66. 

« 31 & 32 Vi^ e. IM. •An. Pi-. 1807, 51. 

» 2 W^IV. 0. 89. f Jud. Act, 1881, a. 26. 
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Besides its jurisdiction in criminal matters, it was authorized by 
act of Parliament to visit the counties of the kingdom, and to take 
the verdict of a peculiar species of jury called an assize, which was 
summoned for the trial of landed disputes ; also to try all ques- 
tions of fact issuing out of the Superior Courts and appointed to be 
tried at Westminster by a jury summoned from the county in 
which the cause of action arose, with a proviso in the venire to 
this effect : nisi prius (unless before) the return day at Westmin- 
ster the judges of assize come into the county in question; in 
which event the issue was tried by the judges of assize so visiting 
the county, an event which was certain to happen.^ 

Sec. 22. County Court. This court was continued from Saxon 
times. It was incident to the jurisdiction of the sheriff, and was 
not a court of record. It anciently held pleas of debt or damages 
under the value of forty shillings. 

By virtue of a special writ called a justicies, in which the sheriff 
was commanded to do justice between the litigants, he exercised 
jurisdiction in this court in many real actions, and in personal 
actions to any amount.^ 

The sheriff also held his court as auxiliary to the Superior Courts 
in assessing damages in writs of inquiry, or in trying issues sent to 
him by the courts for that purpose. 

Although the jurisdiction of the County Court has been greatly 
changed by the Coimty Court acts passed at different times, the 
changes have upon the whole resulted in increasing its powers, 
extending its usefulness, and adding to its dignity.' 

Sec. 23. ConrtB Baron. These courts were incident to every 
manor in the kingdom. They were of a twofold nature. 

One was the customary Court Baron, and was held by the stew- 
ard of the manor. It entertained jurisdiction of the transfer and 
surrender of copyhold estates, and the admittance of copyholders 
to tenancy, and of other matters relating to their tenures. 

The other was a court of common law termed the Freeholder's 
Court Baron, in which writs of right to land within the manor 
were determined. How these writs came to be made returnable 
in the King's court in derogation of the ancient jurisdiction of 

1 8 BL Com. 67, 58, 69. 13 Vict. c. 101 [1849] : 18 & 14 Vict. 

« 3 BL Com. 36, 86; Fitz. N. B. c. 61 [I860]; 16 & 16 Vict c. 64 [1852] ; 

85, 119. 80 & 81 Vict. c. 142 [1867]; 51 & 52 

• 9 & 10 Vict. c. 96 [1846]; 12 & Vict c. 43 [1888]. 
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the Courts Baron will be explained in our sketch of the ancient 
real actions.^ 

It also had jurisdiction of personal actions where the debt or 
damages did not reach the amount of forty shillings. The court 
was held before the freeholders of the manor, the steward acting 
in the capacity of r^istrar rather than judge. Courts Baron fell 
into disuse, and were practically abolished or superseded by the 
County Court Acts of 1846 and 1867.* 



Article VII. 

Attorneys and Barristers. 

8ec. 24. Origin. | Sec. 86. Qnaliflcations^Respoiisibnity.aiid 

** 25. Qenenl DntieB. | Discipline. 

Sec 24. Origin. Attorneys at law grew up from attorneys in 
fact 

By the ancient common law no one could appear for another 
in court except by special authority of the King, evidenced by 
writ or letters patent* Attorneys were first expressly recognized 
by statute as a body or class in 1273, when the judges were re- 
quired to select in each county the most learned and able attor- 
neys and apprentices to do service in court.^ These selections 
were made from such persons as had been in the habit of going to 
court with suitors, and assisting them in their business in court 
Naturally men with some learning and experience in the counties 
would be called on by suitors for this kind of service, and the 
value of their assistance would be increased by the frequency of 
their visits and extent of their service. Their constant appearance 
with suitors would naturally attract the attention of the courts, 
and recommend them to the acquaintance and friendly regard 
of the judges. The statute of Edward I. recognized this condi- 
tion of affairs, and enabled the judges to help these assistants, 
or attorneys in fact, by selecting the best of them to do service 
for suitors in court This selection gave superior value to their 
work, and increased their emoluments. The selection made them 
quasi officers of the court, and rendered them amenable to its 
superintending control. 

1 Sec. 12«. • 1 Tidd, Pr. 60. 

s 80 & 81 Yiot. c. 142, 8. 28. * 2 £dw. I. 
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By a subsequent statute of the same reign, all persons were 
enabled to appear in court and to prosecute and defend by attor- 
ney.^ Prior to this statute the normal relation of the attorney 
was that of an experienced adviser or spokesman acting in behalf 
and always in the presence of the suitor. It seems to be clear 
that prior to this statute a suitor might, if he had appeared to an 
action in person, appoint with the consent of the court a responBti^ 
lis (who was in substance an attorney) to represent him in the 
subsequent progress of the suit ^ 

SEa 25. Oeneral Duties. In the course of time these selected 
attorneys came to be divided into two well defined classes, desig- 
nated as attorneys and barristers. The general business of the at- 
torney was to attend personally to such parts of an action as were 
conducted outside of court, while the barrister exercised the exclu- 
sive right of audience before the judges in open court The barrister 
was also a counsellor to the attorney, and important steps in a 
cause were not usually taken without his advioe. Pleading and 
conveyancing also belonged to the business of a barrister. The 
conduct of every action in a superior court required the employ- 
ment of a barrister as well as an attorney. By professional cour- 
tesy, the barrister was excluded from communication with his 
client, except through the intervention of an attorney ; and the 
attorney from communication with the judges except through the 
intervention of a barrister. 

Sec. 26. Qnalifications, ResponslMlity, and Discipline. 
The qualifications for enrolment of attorneys in the courts were 
prescribed by rule of court or fixed by statute. They were not 
members of the Inns of Court, but at one time were required to be 
members of the Inns of Chancery.' Solicitors in Chancery corre- 
sponded with attorneys at law, and took rank with them.^ 

By rule of court, and afterwards by statute, students were re- 
quired to serve for five years as articled clerks to practising attorneys 
or barristers before applying for enrolment as attorneys. This 
term of service was reduced to three years in the case of graduates 
of certain universities. They also were subjected to examination by 
examiners appointed by the courts, or the duly constituted authori- 
ties having charge of such matters.* 

1 Westm. 11. [13 Edw. I.], c. 10 •I Tidd, IV. 60, 61. 

[1286]. * 2 Chit. Gen. Pr. 2. 

« Steph. PI., App., n. 5 ; 1 Reeves, » Tidd, Pi:. 60, 61. 
Hist. 217. 
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In 1845 was established a corporation named '' The Society of 
Attorneys, Solicitors, Proctors, and others [not being barristers], 
practising in the Courts of Law and Equity of the United King- 
dom," the operations of which, combined with the Attorneys' and 
Solicitors* Act of 1843,^ have conferred important advantages on 
the profession of law and the public at large. This society took a 
superintending interest in the competent and faithful discharge 
of duty by attorneys, solicitors, and proctors, and participated in 
the examination and admission of them to enrolment in the courts. 

Since 1843 numerous acts have been passed relating to attorneys 
and solicitors, which, along with certain sections of the Judicature 
Acts, have extended their rights, privileges, and responsibilities, 
prescribed their qualifications, and helped greatly to maintain 
proper discipline over their conduct* By the Judicature Act of 
1873 the name of attorney at law was abolished, and the name of 
solicitor substituted in its place .^ By the Solicitor's Act of 1888, 
the roll of solicitors was given into the custody of the Incorporated 
Law Society. Complaints for misconduct were referred to a com- 
mittee of the council of said society, appointed by the Master of the 
Bolls, which committee was authorized to report their findings to 
the High Court of Justice, upon which it rendered judgment* 
While great deference is paid to the findings of the committee, the 
court is not conclusively bound by them.^ 

Barristers were always members of the Inns of Court. Their 
entrance to the bar depended upon the suggestion and examination 
of the benchers or regents of the Inns, who prescribed the requisite 
qualifications, which consisted of a membership of five years' stand- 
ing and a satisfactory examination. In the case of graduates of 
certain universities, a membership of three yeats' standing wiks 
sufficient^ 

A student qualified to become a- barrister could accept a 
certificate enabling him to become a ptactitioner under the bar in 
pleading and conveyancing. 

Sergeants at law were barristers of an advanced degfihee, and were 
called to the order at the pleasure of the King by Writ issuihg out 
of Chancery.^ From the barristers and sergeants the King seteeteld 

1 6 & 7 Vict 0. 73. • Re Oh)Wdy, 11 Ttttes Up. 406. 

« 2 Ann. Pr. 18^7, p. Bll. • 1 Tidd, Pr. 41, 42. 

• Jitd. Act, 1873, 6. 67. ' 1 Tidd, Pr. 42. 

* 2 Ann. Pr. 1897, p. 318. 
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his 'Attorney Greneral and Solicitor Greneral, who took first rank at 
the bar. He also appointed a limited number of barristers and 
sergeants as King's Counsel, which appointment conferred on them 
only an honorary right of precedence over the ordinary barristers 
and sergeants. 

The sergeants were members of Sergeants' Inn, and until 1845 
enjoyed a monopoly of business in the Court of Common Pleas. 
It was then thrown open by act of Parliament to all barristers. 
In 1877 the Sergeants' Inn was disposed of by its members, and its 
proceeds distributed to them ; and no one has been called to the 
order since 1868. 

Barristers are officers of the courts, and amenable to their rules, 
which frequently prescribe their duties and fix their compensa- 
tion. The name counsel has in recent practice been substituted 
for barrister.^ 

In the United States the functions of attorney and barrister are 
very generally united in the same person under thd name of 
attorney at law or attorney and counsellor at law. 

In modern as well as in ancient times the law imposes on these 
special agents of suitors the duty of exercising the utmost good faith, 
as well as reasonable diligence and professional skill, in attending to 
matters committed to their care, for breach of which they are liable 
in a civil action for damages. They always have been and still 
continue to be subject to suspension and dismissal for breach of 
duty, or for any misconduct in their professional capacity. Pro- 
ceedings to that end are of a summary nature, and not according 
to procedure in ordinary civil or criminal actions. Such summary 
proceedings will be treated as sufficiently legal, if, in the absence of 
statutes directing special procedure, they give to the delinquent a 
hearing before final action on his case.^ 

While admission to the bar has always been regulated by law, 
and has usually been exercised by the courts in pursuance of 
authority conferred upon them from the earliest times, the right of 
discipline over attorneys when once admitted is inherent in the 
courts to which they belong. Although such discipline has been 
directed by statutes, commencing in the reign of Edward I.,* they 

- » 2 Ann. Pr. 1807, p. 856; Order Bowman, 8 Cent. L. J. 250; State o. 

19 (1875), r. 4. Kemp, 82 Mo. 213. 

« Randall's Case, 11 Allen, 473 ; • AVestm. I. (3 Edw. I.) c. 29. 
Ex parte Wall, 107 U. S. 265; In re 
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have been regarded as only in aid of the common law. The 
inherent power to discipline exists in the courts unless expressly 
or impliedly restricted by statute law.^ 



See 27. Pl«f«toTT. 
'* 28. Title of Court. 
" 29. Entitlement of Term. 



Article VIIL 

Declaration^ 

Sec. SO. Yenno. 
" 31. CommenoenMnt 
'* 32. Statement. 
Sec 33. CoDclasion. 



Sec. 27. Prefatory. The first pleading on the part of the plain* 
tiff in personal actions is called a declaration, in the ancient real 
actions a count It was the next step in order after appearance 
of the defendant. 

The declaration was originally an expansion of the writ, — a 
more particular and circumstantial statement of the cause of 
action, which the writ indicated in general terms. Its requisite 
parts differed somewhat in form according to the form of action 
pursued and the custom and practice of the court in yrhich it 
was filed. All declarations were alike in containing the following 
parts, viz. : title of the court, title of term or time of filing, venue, 
commencement, statement of cause of action, and the conclusion. 

Sec. 28. Title of Court. In the King's Bench, when the pro* 
ceedings were in pursuance of an original writ, the declaration in 
ordinary cases was superscribed with the name of the court, as 
*' In the King's Bench.*' If the proceedings there were commenced 
by judicial process in the nature of a capias respondendum, called 
a Bill of Middlesex, the declaration was entitled with the name 
of the prothonotary or chief clerk. Declarations in the Common 
Pleas and Exchequer were entitled like declarations on original 
process in the King's Bench, as " In the Common Pleas." " In the 
Exchequer of Pleas." By the rules of Michaelmas Term, 1832, 
all declarations were required to be entitled in the proper court 
having the case.' 

Sec. 29. Bntltloment of Term, or Time of Filing. An- 
ciently, when the pleadings were oral, a memorandum of the time 
when the plaintiff and defendant came into open court and held 

1 11 Allen, 476. & Kv. 411; Gen. Reg. Mich. T., 8 

« 1 Chit. Fl. 268; 1 Saund. PI, Wm. IV., I. reg. 15. 
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their mutual altercations waa entered in the minutes of the 
proceedings by the elerk. When the pleadings came to be written, 
and were filed in court by the attorneys, which was always in 
term time, it was sufficient if the declaration was entitled as of the 
term to which the writ was returnable, or at which the defendant 
made his appearance.^ By the Hilary rules of 1834 it was required 
to be entitled of the year and day of the month in which it was 
filed or delivered. As this requirement applied only to personal 
actions commenced in the Superior Courts, it neccAMtily left decla- 
httions in real actions, ejectment, and scire facias to be entitled as 
before.* 

Sec. 30. Tenne. It was anciently the rule that every travers- 
able allegation of fact in a pleading should state the place at which 
the fact transpired. A rigorous enforcement of the rule required 
the parish, town, or hamlet in which it transpired to be stated, as 
well as the county. But when local description was not a neces- 
sary ingredient of the action, the name of the county was sufficient* 
Under this rule it was customary also to state in the margin of the 
declaration the county in which the facts or some principal part of 
them happened.* The venue thus laid in the margin was called the 
venue of the action, and indicated the county into which the writ 
issued, and in which the action was to be tried. It is unnecessary 
to consider in this connection the cases in which the venue must 
be truthfully stated, or those in which an accurate statement of 
venue was anciently excused or evaded in practice.* By the Hilary 
rules of 1834 it was ordered that the name of the county should be 
stated in the margin, and that as thus stated it should be taken as the 
venue intended by the plaintiff, and that no venue should be stated 
in the body of the declaration or in any subsequent pleading ; pro- 
vided that, in cases in which local description was required, it 
should be given in the body of the declaration.* In the enforce- 
ment of this rule it was very generally held that a correct venue 
was not necessary except in local actions ; and that in transitory 
actions the venue could be laid in any county, subject to compul- 
sory change on a showing of the adverse party .^ In cases in which 

1 1 Saaiid. PL k £v. 411 ; 1 Chit. 1 Chit. PL 274, 275 ; 1 Sannd. Fl. & 
PI 263,264. Et. 506. 

a 3 Chit. Gen. Pr. 463. * Steph. PL 2S1. 

« MoBtyn v. Fabrigas, Cowp. 176, » 1 Chit. PI. 278. 
177; Ware v. Boydell, 3 M. & S. 148 ; « 1 Chit. H. 279. 

T Steph. ft. 28d, 290. 
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local de8€fipiion is required, the rule directing a statement of the 
name of the county in the margin does not dispense with a state- 
ment of the necessary local description in the body of the pleading.^ 

Sec. 31. OomBiancem^iit. The commencement of the decla- 
ration follows the venue inserted in the upper margin, and precedes 
the more circumstantial statement of the cause of action. 

It formerly contained, 1st, a statement of the names of the parties 
to the suit, and if they sued or were sued otherwise than in their 
own right or liability, or in a political capacity, then a statement of 
the character or right in respect of which they were parties to the 
suit ; 2d, a statement of the mode in which the defendant had 
been brought into court ; 3d, a recital or repetition of the original 
writ or form of action.* Anciently it was the practice to repeat 
the whole writ in the declaration ; but in 1654 the Common Pleas 
and King's Bench made a rule forbidding the repetition in actions 
on the case, and on general statutes other than debt, and directing 
in place of it a statement of the nature of the action.^ By regula- 
cions of Hilary Term, 1832, this rule was extended to all personal 
and mixed actions in the three Superior Courts.^ Soon after the 
promulgation of this rule, all original writs in personal actions were 
abolished by the Uniformity of Process Act of May 23, 1832. But 
in mixed actions, and in actions removed from inferior courts, the 
form of commencement was not affected by this statute. No posi- 
tive rule about the form of commenping actions was made by the 
courts after the passage of this act ; but in the forms of declarations 
prescribed for personal actions, the commencement thereof recited 
the effect of the process against defendant, as that he had " been 
summoned," or " arrested," or " detained." As this form of com- 
mencement concluded with an " &c " it was thought that a recital 
of the form of action was intended by the rule, and this intention 
was carried out in subsequent practice.^ Accordingly the forms of 
declaration used thereafter recited not only the effect of the process 
by which the defendant appeared in court, but also the form of ac- 
tion as mentioned in the judicial writ, as follows : " was summoned " 
[or ''attached," or '' arrested " as the case might be] to answer 
the said A. B. in an action of trespass." ^ But it seems quite clear 

1 Stepb. PI. 201 ; 3 Chit. Gen. Pr. * Reg. 4 HU. Term, 2 Wm. IV. ; 

460. 1 Chit. PI. 383. 

« Saund. Pi. ft Ey. 415 ; 1 Chit. » 3 Chit. Gen. Pr. 465-467. 

PL 280. « 1 Chit. PL 265. 

» 1 Tldd, Pr. 433 ; 1 Chit PL 283. 
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that it was not intended by the rule to require in the commence- 
ment of a declaration any statement of the form of action men- 
tionad in the judicial writ^ It was sufficient if it appeared in the 
body of the declaration.^ Both statements were omitted in the 
form of commencement prescribed by the Common Law Procedure 
Act of 1852.« 

Sec. 32. Statement of Catuie. of Action. The statement 
disclosed the right which the defendant had violated, whether 
founded on contract or tort, (unless it was judicially recognized by 
the court,) the infringement or violation of the right, and the dam- 
ages consequent upon the violation or infringement thereof.* The 
facts thus constituting the cause of action should be stated with 
certainty and precision, and in their logical and natural order, so as 
to disclose the three elements necessary in every cause of action, 
viz. the right, the injur)', and the damages.^ 

It was considered essential after enactment of the Uniformity of 
Process Act that the cause of action stated in the body of the 
declaration should correspond with the form of action stated in the 
judicial writ, although the objection could be taken advantage of 
only by motion, and not by demurrer.® If an inducement was 
necessary to make out the cause of action, this was the proper 
place for stating it. The nature of an inducement, and in what 
actions it was necessary, will be considered iu a subsequent part of 
this treatise.^ When the declaration contained more than one 
cause of action, each was required to be stated in a separate 
count. 

Sec. 38. Conclnsion. The conclusion of the declaration dif- 
fered somewhat in form, according to the court in which it was 
made and the form of action employed. 

In the King's Bench in suits for damage it concluded '' to the 

damage of the plaintiff of £ , and therefore he brings his suit "; 

iu the Common Pleas, " wherefore the said plaintiff saith that he is 
injured and hath sustained damages to the value [or amount] of 

£ , and therefore he brings his suit " ; in the Exchequer, " to 

the damage of the said plaintiff of £ , whereby he is the less 

able to satisfy our said lord the King the debt which he owes 

1 8 Chit. Gen. Pr. 467. * 1 Chit. PI. 287. 

« 3 Chit. Gen. Pr. 467 ; 1 Chit. » Saund. PI. & Er. 416. 
PI. 254. • 1 Chit. PI. 254, 287. 

* Com. Law Proo. Act of 1852, ^ Seo. 95, 265. 
8. 59. 
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his said Majesty at his Exchequer, and therefore he brings his 
suit" ^ 

After the abolishment of original writs, the declaration in all the 
courts in personal actions concluded as in the form given in the 
rules of Trinity Term, 1 Wm. IV., viz. ** to the plaintiffs damage of 

£ , and therefore he brings suit," which impliedly varies at the 

suit of husband and wife, executors, administrators, or assignees.^ 

By the Common Law Procedure Act of 1852, the following 

form was prescribed: "and the plaintiff claims £ ; or [if the 

action is brought to recover specific goods] the plaintiff claims a 
return of the said goods or their value, and £ for their de- 

tention."* 

The allegation in all the old forms relating to the bringing of 
suit is a relic of an obsolete practice of very ancient law, by 
which the complainant was required to establish the truth of his 
declaration in the first instance, and before it was called into ques- 
tion upon the pleading, by the simultaneous production of his 
secta, that is, a number of persons prepared to confirm his allega- 
tions. The averment continued in all declarations except counts 
in dower.* 

The names of the two pledges for prosecution of the suit were 
anciently appended to the declaration, but the omission of them 
was not material after they ceased to be the names of real persons ; 
and the 15th rule of Michaelmas Term, 3 Wm. IV., expressly pro- 
hibits the addition of them to declarations in personal actions.'^ 

Signature of counsel, it is believed, was never required at common 
law. It was so expressly declared by the Common Law Procedure 
Act of 1852.« 

By the present rules, it is customary for the solicitors or parties 
to sign the pleadings. But when they have been settled by coun- 
sel, such counsel must add their signature.^ 

Declarations differed from each other, according to the forms of 
action adopted by the pleader in each case. In considering actions 
and the forms of action, the varying features of the declaration as 
Auited to each form will be noticed. 

1 1 Chit PI. 419. » 1 Chit. PI. 420, 421 ; 3 Chit Gen. 

* 3 Chit Gen. Pr. 472 ; 1 Chit. PL Pp. 473. 
410, 420. • Com. Law Proc. Act of 1852, 8. 

s Com. Law Proo. Act of 1862, 8. 85. 
59. ' Order 19 [1875]. r. 4. 

« Staph. PI. 429, 430. 
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In thw comomtion i/b is proper tp refiw to a fastuxa iffakh charao 
terized declarations or other pleadings in which the right of action 
or defewt^e vmtt f ooiidad ob infftramente andev seal, and whioh vas 
known by Uie name of ^NroCert. 



JProferi, 

Seo.8i. Beiaed. | Sec 36. KxteatfoA. 

" 35. Relaxation. | " 37. LimitatioiL 

See. 38. Effect of Profert. 

Ssc. 34. PefinecL It was a general rule of commoii law plead- 
ing that, when the plaintiff or defendant alleged a contaraet under 
seal executed by his adversary as a party, or binding on him as a 
privy thereto, and presumed to be in the pleader'a possession, upon 
which he founded his right of action or rights of defence, it was 
incumbent on him to make profert of the same, which was usually 
done in the following words : " which said writing obligatory, sealed 
with the seal of the defendant [or plaintiff] the plaintiff [or defend- 
ant] now brings here into court, the date whereof is the day and 
year aforesaid." ^ 

Sec. 35. Relaxation of the Rule. Anciently this rule was 
without exception, a fact which rendered it necessary to invoke the 
jurisdiction of equity when a party was unable to make actual pro- 
fert by reason of loss or destruction of the instrument.^ To main- 
tain their jurisdiction, the courts of law in the eighteenth century 
first permitted the pleader to substitute in the place of actual pro- 
fert certain excuses for his inability to make it, and to recover on 
secondary evidence of the instrument.* If the instrument was 
presumably in the pleader's possession, and as a matter of fact he 
could not produce it, it became sufficient for him to allege a valid 
excuse for the omission, as, for instance, that it was lost, destroyed, 
or in possession of the opposite party ; ^ which excuse was a trav- 
ersable fact, and had to be proved when put in issue. 

Sec. 36. Ibcten3ion an4 Qualification of the Rule. The 
rule requiring profert was extended to letters testan}0ntary and of 

^ 1 Chit. PI. 365. • Sead v. Brookniair, 8 T. R. 151; 

< Bkpham, £q. ft. 177 (5tti ed.). 9 Harr. Law Review, 50. 

* 1 Chit PI. 885. 
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aduiiniBlratieHi wkeB plOMleA by exeoatMs and aiminiByratdrs in 
actions brought by themt^ Strictiy speftkiag, they vr^re nether 
deeds nor sealed instruments ; but being under oiBcial authentieA'- 
tion by seal, they were included tn the rule, beeaase they furnished 
the foundation for the right of aetiau, semewhsA) in the macmer of 
sealed ittstrumeste. 

The rule did not extend to recerds which wsfe regarded us pub- 
lic ; nor to wills or awards, though under seal, because a seal was 
not an essential paipt of them.^ When a party eould make title 
under a deed without pleading it, profert was unnecessary.' Keither 
was profert necessary when sealed instrufnents were pleaded merely 
by way of inducement to the action or defence ; or when the party 
pleading had no right to possession of them.'^ 

Sec. 37. Limitatton. The rule was never extended to bills of 
exchange or negotiable promissory notes, which continued to be. 
treated in respect to profert as simple contracts, although partak- 
ing strongly of the nature of specialties. Why the extension was 
never made may be briefly explained. The rule of profert rested on 
the fundamental law of evidence, that the best evidence must always 
be produced. Profert became a perfected doctrine or rule long be- 
fore negotiable instruments were received into the common law as 
a part of the law merchant. When profert was first established, 
deeds and records were the only evidence susceptible of being 
proved by production. The publicity of a record rendered it 
unnecessary to plead profert. All other contracts were required 
to be established by witnesses. Any written evidence of them 
did not at that time constitute special instruments upon which 
actions were founded as on sealed instruments, but served as 
memoranda only for assisting the memory of witnesses. When 
negotiable instruments were received into the common law along 
with the law merchant, although in their nature they constituted 
a new species of specialty, they were nevertheless unwarrantably 
excluded from the common law classification of specialties by the 
courts, for the reason only that they were devoid of a seal. The 
practice which grounded profert on sealed instruments was too 
strong to admit within the requirements of profert another form 
of specialty unknown to the common law. The same rule was ap- 

1 I Chit. PI. 865 ; Gould, PI. ch. • Gould, PI, oh. vUi. s. 44. 
Tiii. 8. 43. * 1 Chit. PI. 365, 366; Gould, PL 

* Gould, PI. ch. viii. 8. 41. ch. yiii. s. 48. 
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plied to other unsealed contracts in writing, when in the progress 
of time they became susceptible of enforcement as effectually as 
covenants under seal 

In the United States the required filing of instruments, which 
has very generally taken the place of profert, usually includes all 
written instruments executed by the opposite party upon which 
suit or defence is founded, whether sealed or unsealed. 

Sec. 38. Effect. The effect of profert was to enable the oppo- 
site party to obtain oyeTy or hearing of the instrument, before he 
was required to plead, if he chose to do so. His action in exercis- 
ing his rights in this respect was called demand of oyer, and will 
be considered in connection with defences. 

Although the language of a profert obviously implies the fact of 
an actual production in court of the instrument pleaded, it never- 
,theless remained in the custody of the pleader, and was exhibited 
to the attorney on the other side upon his written request.^ 

By the Common Law Procedure Act* of 1852, profert and oyer 
were abolished without making any substitute therefor.^ Inspec- 
tion and copies of deeds could be obtained only in like manner 
with other documentary evidence. 

^ Steph. PL 67, 68. * Com. Law. Pioc. Act of 1852, s. hh 
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Article I. 




Debt. 


Sec. 39. Defined. 
" 40. History. 
«* 41. Histoiy. 


See. 44. «] 


Sec 42. Eflsential and Incidental Fea> 

tores. 
" 43. Declaration, 
udgment. 



Sec. 39. Defined. The action of debt as finally established lie^ 
for breach of a duty on the part of one person to pay to another a 
certain sum of money, whether the duty to pay arises from con- 
tract or is imposed by record of court, legislative enactment, com- 
mon law, or custom.* 

Whenever the duty is imposed, a corresponding right in some 
one to have the money is conferred by the same authority which 
imposes the duty. Viewed from the standpoint of rights, it may 
be said that the action lies whenever the right to have the money 
is violated by failure or refusal to pay. The act which constitutes 
a breach of duty is also an infraction of the right. 

In line with this general definition, Chitty says that the action 
lies to recover money, in a certain sum or capable of being reduced 
to a certainty, due upon simple contracts, express or implied (im- 
plied in fact or in law), whether verbal or written, upon contracts 
under seal, upon records and statutes, and upon common, law and 
customs.' 

1 The cases are not numerous in them. Liability to pay a judgment 

which debt lies upon a common law is another. In most actions on qxiasi 

liability, because the instances are contract the liability is for unliqui- 

few in which the common law im- dated amounts, and assumpsit is the 

poses the liability to pay a certain appropriate remedy. Keener, Quasi 

sum. Suit for rent by a lessor against Contract, 159-267. 
the assignee of the term is one of > 1 Chit. PI. 108, 109. 
Mabtin Civil PR0CEDUBB-n3 
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The greater number of actions in debt were employed to redress 
breaches of duty assumed by contract, and on that account it is 
probable the action has been classed with actions arising ex con- 
tractu. The action, when arising from duties imposed by judg- 
ments, statutes, common law, and custom, independent of any 
genuine contract, has nevertheless been classed with actions ex 
contractu, rather because it more nearly resembles such notion f* 
than actions in tort ; and it may be added that the classification 
was maintained in many such cases by treating the duties arising 
therefrom as if they had been assumed by contract.^ 

Sec. 40. History. Debt is among the oldest actions known to 
the common law, and is found in the most ancient register of writs.*'' 
An eminent American author furnishes convincing proof that it 
unfolded from the ancient writ of right for services due by virtue 
of tenure, from which it was but a short step to the writ of right 
for a money debt by express contract of tenure, and a step quite as 
short to the writ of right for debt on account of money loaned ; 
from which latter writ the formed writ of debt comes by lineal 
descent* 

This descent seems to be supported by the form of the writ, the 
form of the ancient declaration, and the form of the judgment ; all 
of which indicate its origin as a droitural or proprietary action. In 
some of the first known writs the sheriff is required to command 
the defendant to render to the plaintiff so many marks or shillings, 
" which, so the plaintiff says, the defendant owes him and whereof 
he unjustly deforces him." The creditor is being deforced of his 
money in like manner as a demandant in a writ of right is deforced 
of his land.* After Glanville's time the word deforces was sup- 
planted by the word detains, which more nearly represents a simple 
refusal to pay money,* but which nevertheless implies something 
like a proprietorship in the money detained. 

While the writ may have been first employed for the return of 
money loaned, it was more frequently resorted to in the case of 
sales for the agreed price of chattels sold and delivered, for the 
reason that money loaned was generally evidenced by sealed in- 
struments which greatly reduced the occasion for dispute or 
controversy. 

1 Keener, Qaasi Contract, li. * 2 Pol. k Mait 203. 

« Pita. N. B. 119. » 2 Pol. & Mait. 171, 172. 

• Big. Hist Proo. 160-166. 
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It was conceived that the seller acquired a proprietary right In 
the price as completely as the purchaser did in the chattels sold 
and delivered, provided it was for a fixed sum of money. If it was 
for money generally, irrespective of any fixed amount, the concep- 
tion was admitted to be untenable, and the action would not lie. 
This species of ownership rested upon the doctrine that the defend- 
ant had acquired a title to something delivered to him by the 
plaintiff, and that in return for it he had invested the plaintiff 
with a title to a certain amount of his money. In detaining the 
money, he was regarded as unjustly keeping the plaintiff out of his 
own property. Judgment was asked for recovery of this property, 
and damages for detention of it. 

In its origin these damages were not nominal The plaintiff al- 
leged the amount, which was often very high, and if the defendant 
invoked trial by wager of law and failed to make his law, the 
plaintiff recovered the amount of damages claimed by him without 
reduction or mitigation.^ 

Upon the strength of this conception of proprietary right, it was 
natural to extend the remedy by action of debt to the recovery of 
specific chattels belonging to the plaintiff and detained by the 
defendant. Accordingly, we find that it was so employed in the 
reign of Henry II.* The action as applied to the recovery of 
chattels was more plainly in accord with its original proprietary 
nature, and was perhaps quite as ancient as the action for money. 

It is needless to say that the conception of proprietorship in a 
sum of money due from a debtor was in contradiction of the actual 
relation between debtor and creditor as now understood, which is 
of a contractual rather than a proprietary character. A shadow of 
the misconception evidently lingers in the popular mind at the 
present time. It is not unusual to hear one speak of another per- 
son having his money, when the person is only indebted to him for 
money loaned, in like manner as for goods sold. 

An excuse exists for thus attributing ownership to a mere con- 
tractual right, and pressing into service for its enforcement the 
forms of a proprietary action. Except as to covenants under seal, 
there was no form of action for the enforcement of contracts. 
The action of covenant would not lie on a parol contract of any 
kind. Hence the necessity of employing some existing form to 

1 2 Pol. k Malt. 213, 214, < 1154-1180. 2 Beeves, Hist. 208, 

874; 8 Bl. Com. 156. 



86 CIVIL PBOCEDUBB. [CHAP. IL 

serve the purpose of enforcing such a manifest right as a man must 
have for money loaned, or for the price of goods which he has sold 
and delivered to another. When the writ of right came to be em- 
ployed in this way, any parol contract which culminated in a debt 
for money, loaned, goods sold, or actual benefits received, became 
binding on the debtor.^ But it was not regarded as binding because 
of any contract, but because it was conceived that the plaintiff had 
a title to the money due him, and was wronged by its detention.^ 

The modem doctrine of contract, as resting solely on considera- 
tion, was not developed in English jurisprudence for hundreds of 
years after the origin of the action of debt.* And no other parol con- 
tracts were binding until, in the reign of Henry VI.,* another form 
of action was pressed into service, from the domain of tort, to en- 
force them under the name of trespaiss on the case on promises.' 

It is true that the ecclesiastical courts exercised jurisdiction in 
many parol contracts which were not enforceable at law. This 
fact of itself was an inducing cause to the establishment of the 
new action of assumpsit. 

Sec. 41. History continned. The conception of proprietor- 
ship which was at war with the contractual relation of debtor and 
creditor, as now understood, commenced at a very early day to give 
way. The form of writ as .first developed alleged that the defend- 
ant owes and detaiTis the money. It was said to be in the debet 
and detinet. But when it came to be employed to recover specific 
chattels, the debet was dropped and it ran in the detinet alone.^ 
It was thus felt that a person could not owe a chattel, while he 
might owe a debt. When an executor was sued in debt, the writ 
ran in the detinet only, because it was apparent that the executor 
owed nothing, for want of privity J This retention of the word 
debet in all cases for monev, and its omission in all cases for 
chattels, tended to the development of two distinct forms of 
action, one suited to the enforcement of a particular obligation 
arising on contract, the other to enforcement of the rights of 
proprietorship. The writ for chattels was in line with the origin 
nal conception of the action of debt, while that for money 

1 2 Pol. & Mait. 209, 210. • 2 Reeves, Hist. 208, 874; Browne, 

« 2 Pol. & Mait. 203-214. Ac. 834. 

» Holmes, Com. Law, 265. ' Fitz. N. B. 119, note ; 3 Bl. Com 

< 1422-1461. 155. 

s 2 Reeyes, Hist. 609, 605, 606, 
607, 608. 
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commenced to depart from it. While in the Common Pleas 
the form for money continued in the debet and detinet, the one 
issued before the justices itinerant was in the debet only, if for 
money, and in the detinet for chattels.^ The word detinet in the 
writ of debt for money came in the course of time to be a mere 
form, for the reason that it was prima fade implied in the word 
debet^ while it remained to be the one word necessary in the writ 
for chattels. 

In the reign of Edward I.,* these two forms of writ, one in the 
debet and detinet^ the other in the detinet only, unfolded into two 
distinct forms of action, in which the writ of debt in the debet^ or 
in the debet and detinet, was confined to the recovery of money, 
while the writ of debt in the detinet only was confined to the re- 
covery of specific chattels.* The writ for money remained under 
the name of debt, while the writ for chattels came in the course of 
time to be known as the writ of detinue, which is identical with 
the ancient writ of debt for chattels.^ The general issue in debt 
on simple contract was nil debet (owes nothing) till the Hilary rules 
of 1834, tvhen TiwwjMaw indebitatvs (never indebted) was substi- 
tuted. In detinue the general issue was non detinet (does not 
detain). 

Notwithstanding this restriction of the action of debt to the 
enforcement of particular contract rights for the payment of 
money, the form of the writ in the Superior Courts retained its 
ancient proprietary features, although in modern times they were 
gradually dropped from the action itself. While the modem dec- 
laration recited the writ according to its ancient form of owing 
and detaining the money, in its statement of the cause of action, 
the contract is set forth, and non-payment or refusal to pay after 
demand or request is the breach for which redress is sought.* 

The ancient distinction between the judgments in debt and 
assumpsit when money was recovered was expressly abolished by 
the Common Law Procedure Act of 1852.'^ Thus it may be said 
that debt, as finally settled, is in substance an action to obtain 
redress for the breach of a personal obligation to pay a certain 
sum of money. The obligation really rested on contract when the 

1 2 Reeves, Hist. 379. » 8 Bl. Com. 155 ; 2 Pol. & Mait 

« Goodchild v. Pledge, 1 M. & W. 171, 172. 
^63. e 2 Chit PI. 387, 388, ed. 1847. 

» 1272-1307. M5 & 16 Vict c. 76, s. 95. 

« 2 Beeves, Hist. 208, 374, 879. 
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action first originated, although it was not put on that giound. 
The necessary averment to sustain the action contained what was 
known as the causa debendi (the cause of being indebted) ; which 
has been regarded by some writers as the forerunner of consideration.^ 

The obligation imposed by record, statutes, common law, and 
custom, to pay a certain sum of money, was held to be within the 
scope of the action, as heretofore defined, because of its resem- 
blcmce to the obligation contained in a contract to pay the same 
thing. The damages given are not for detention of the plaintiffs 
property, but for a breach of the defendcmt's obligation or duty to 
pay the principal, and interest when interest is allowed by law. 
Out of courtesy to the ancient form, promises to pay were care- 
fully excluded from the declaration;^ but as evidence, they often 
operated towards sustaining the cause of action, as indirect acknowl- 
edgments of indebtedness, and as tending to fix its maturity. 

The action of debt was supplanted for a time in its application 
to simple contracts by the action of assumpsit, when that action 
was developed as shown hereafter, for the reason that the defend- 
ant in the latter action could not invoke trial by wager of law as 
in debt on simple contracts. It remained in use principally in 
actions on specialties under seal.^ But after abolishment of trial 
by wager of law in the reign of William IV.,* it came again into 
use on simple contracts.^ 

The action of debt has been very generally retained in the 
United States where the common law system of pleading has not 
been supplanted by the codes, or radical modifications of the com- 
mon law system. Such is the case in Maine, New Hampshire, 
Vermont, New Jersey, Delaware, Rhode Island, Maryland, West 
Virginia, Virginia, Florida, Alabama, Mississippi, and New Mexico.* 

Sec. 42. EMential and Incidental Featnras. The action 
as settled at an early day lies only to recover money in a certain 

» 2 HaiT. Law Review, 1. tion denominated ** petition in debt," 

« 1 Chit. PI. 114. which was created for the speedy 

• 3 Bl. Com. 166. recovery of debts due on bonds and 

• 1830-1837. notes. It is curious to note that, in 
» Browne, Ac. 884; 1 Chit. H. the form prescribed, the prayer lor 

113. judgment resembled the ancient pro- 

• 18 Am. & Eng. Enoyo. Law, 470- prietary form, in which the plaintiff 
435. ' ** demands judgment for his debt 

Before adoption of the Code in and damages for the detention there^ 
Missouri, the legislature passed an of." Rev. Stat. Mo. 1845, ch. 135. 
act prescribing a special form of ac- 
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sum tde upon legal liabilities, irrespective of their nature. If 
a sum certain was indicated in a contract, the action would lie, 
although the obligation might have been discharged by the pay- 
ment of property.* From its origin down to the time of Black- 
stone the sum sued for was required to be certain, and not subject 
to subsequent valuation or settlement,^ and the plaintiff was de- 
feated if he failed to prove the exact sum sued for. But a rather 
general qualification was added in modem times, to the effect that 
it would lie if the amount of money sued for could be readily 
reduced to a certainty.* It thus came to be used to recover the 
price of property sold, or the compensation of services rendered, 
although the price or - compensation was not expressly agreed on 
by the parties. The action in such cases was helped out by the 
inference of fact that the parties must have intended the market 
price or the customary compensation, which was said to be capable 
of being reduced to a certainty by proof of such price or custom. 
The price or compensation was said to be certain under the maxim 
Id certum est quod eertum reddi potest. 

The common counts of quantum meruit and quantum valebant, 
which were peculiar to the action of assumpsit, came rather 
questionably to be employed in the action of debt, their phrase- 
ology being slightly changed to suit the form of the action, by 
substituting in place of a promise the allegation that the defendant 
agreed to pay what the goods were worth, or what the plaintiff 
deserved for his services.* The indebitatus counts followed suit, 
and were held to be maintainable whenever the indebtedness could 
be readily reduced to a certainty. These extensions were mani- 
fest departures from one of the essential requisites, which sepa- 
rated debt from all other actions, and helped to break down the 
distinction between debt and assumpsit, which is fully consum- 
mated in code procedure. 

Debt would not lie against an executor on a simple contract 
made with the testator, unless in the Court of Exchequer, where 
wager of law was not allowed, or in those cases in which the 

1 Edwards 0. McKee, 1 Mo. 128. H., 8 Pick. 178; 2 Chit. PI. 385; 

« 3 Bl. Com. 154. Walker, Am. Law, 612; 2 Greenl. 

« 1 Chit. PL 108. Ev. 269, Dote 1 (lOth ed.) ; McGinnity 

« SauDd. PI. & Ey. 408, 409; v. Laguerenne, 5 Gil. 101 (HI.); 

Warren*8 Law Studies, 293; Union Smith v. Webb, 16 IlL 106; 1 Chit. 

Cotton Mannfactory v, Lobdell, 18 PI. 842. 
Johns. 462 ; Smith v. First Cong. M. 
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testator if living could not have wagered his law.^ But by statute 
in the reign of William III. the action was given against an ex- 
ecutor or administrator on the simple contract of the decedent 
in any court of common law.^ The executor was always liable 
on his own contract. 

Debt is maintainable for rent against a lessee, whether reserved 
by demise under *seal or by parol After assignment of the term, 
it is maintainable against the assignee by virtue of his privity of 
estate ; and it is no longer maintainable against the lessee, if rent 
has been accepted from the assignee. If the lessee remains liable 
for the rent, it is by virtue of his privity of contract only ; and 
covenant, not debt, is the proper action.^ On account of some 
doubt as to whether a personal action could be maintained for 
arrears of rent on a freehold estate, the action was not used for 
such purpose till after the statutes of 8 Anne, c. 14, and 5 Geo. 
III. c. 17.* 

The action of debt on bills of exchange and promissory notes 
was first admitted as between the original parties thereto, and 
was denied as between remote or mediate parties.* But after the 
negotiability of these instruments came to be recognized by the 
common or stetute law, the action has been entertained in behalf 
of remote as well as immediate parties. Want of privity of con- 
tract is no longer a valid objection to the action ; the money prom- 
ised by the acceptor or maker being in judgment of law and by 
terms of the instrumente payable to any one who is indorsee or 
bearer.® 

Debt is often designated as the appropriate action for the re 
covery of statute penalties of a fixed pecuniary sum ; and it is 
generally held to lie, in the absence of any designation of remedy.''^ 

Debt lies for taxes due by authority of law, unless some other 
mode of collection is designated. And even in such cases the 
action will lie, according to some authorities, unless it is apparent 
that the designated mode is intended to be exclusive.^ 

Sec. 43. Declaration. The pleader in his declaration alleged 
the ultimate fact of indebtedness, and mentioned so much of the 



1 1 Chit. PI. 113. M Chit. PL 109. 

8 3 & 4 Wm. IV. c. 42, 8. 14. Wilmarth t-. Crawford, 10 Wend 

» 1 Chit. PI. 113. 341. 

* 3 Bl. Com. 231, 232 ; 4 Minor, » 5 Encyc. PI. & Pr. 907. 
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-ART. I.] 



PERSONAL ACTIONS EX CONTRACTU. — DEBT. 



41 



contract as disclosed a legal liability or undertaking to pay a cer- 
tain sum of money.* This allusion to the contract or transaction 
was known among pleaders as the causa debendi, an importation 
from Boman procedure. If the action was based on simple con- 
tract, the consideration had to be mentioned in order to impose 
tlie legal liability to pay.^ If brought on specialties or records, it 
was sufficient to describe them, no averment of consideration being 
required unless performance of a consideration is made a condition 
precedent to the liability, in which case it must be averred.* If 
the action is brought on a statute, the facts constituting a violation 
of the statute had to be stated with a reference to it.* If the 
plaintiff wanted damages for breach of the obligation, it was neces- 
sary for him to ask for more than merely nominal damages.^ If 
founded on a judgment, the judgment and court in which it was 
rendered should be concisely stated, without recital of previous 
proceedings in the case.^ 

The statement of the defendant's failure or refusal to pay was 
generally regarded as essential to the action, as it constituted a 
formal averment of the breach of the obligation sued upon. But 
it has been sometimes treated as mere matter of form, not essen- 
tial to the validity of the declaration, upon the assumption that 
non-payment is necessarily implied in the statement of an obli- 
gation or promise to pay money when it appears that the time for 
payment has arrived J 

Sec. 44. Judgment. Judgment, if for the plaintiff, was to the 
effect that he recover his debt, and, in general, nominal damages for 
the detention thereof. When more than nominal damages were 
wanted in the shape of interest, the damages at the conclusion of 
the declaration should be stated in a sum sufficient to cover the in- 
terest incident to non-payment of the principal as allowed by law.® 

On penal bonds given to secure performance of a covenant, the 
plaintiff was entitled at c9mmon law to judgment and execution 
for the full penalty and costs. But under the statute of 8 & 9 
Wm. III. c. 11, while judgment was entered for the full penalty, 
actual damages were assessed aud execution was awarded for 



1 Steph. PI. 35; Browne»d8& 
 1 Chit. PI. 114. 

• 1 Chit PI. 114. 

^ Saund. PI. & £v. 880. 
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• Saund. PI. & Ev. 607, 608. 

' Goodchild r. Pledge, 1 M. & W. 
863; McKyring v. Bull, 16 N. Yc 
297 

8 1 Chit PL 114. 



42 CIVIL PROCEDURE. [CHAP. H. 

only such damages.^ This statute has been very generally re* 
enacted in the United States. 

If the defendant suffered a default, the judgment in most cases was 
final, and not interlocutory, an inquiry for assessment of damages not 
being necessary on account of the liquidated nature of the demand.^ 

A writ of inquiry for assessment of damages was necessary in 
a few cases, such as debt for the recovery of foreign money, for 
tithes under the statute of Edward V L, and for recovery on penal 
bonds.^ In some cases in which damages are a mere question of 
calculation, the court will refer them for computation to a master^ 
for the purpose only of informing the conscience of the court, or will 
assess them without such reference or writ of inquiry.* The rule to 
compute in such cases was abolished by the Common Law Procedure 
Act of 1852, but it was retained by the same act in a class of cases 
to which it did not formerly apply. It was provided by the act 
that, " when it shall appear to the court or a judge that the amount 
of damages sought to be recovered by the plaintiff is substantially/ 
a matter of calculation^ it shall not be necessary to issue a writ of 
inquiry, but the court or a judge may direct that the amount for 
which final judgment is to be signed shall be ascertained by one of 
the masters of the said court" * 

When an assessment of damages in debt was not a matter of 
calculation, a writ of inquiry was necessary, and the amount 
assessable was ascertained and found by a jury.* 

For the writ and declaration in debt consult forms 1, 2, and 3 in 
the Appendix. 

Article II. 

Covenants 

Sec. 45. Defined. I Sec 48. Essential Features. 

"46,47. Histoiy. I " 49. Declaration. 

Sec. 50. Judgment. 

Sec. 45. Defined. Covenant is an action to recover damages 
for the breach of a covenant or contract under seal.^ 

1 1 Chit. PI. 115; Browne, 885; « Com. Law Proo. Act, 1852, 8. 92, 
Com. Law Proc. Act, 1852, s. 96. 94. 

^ Browne, 835; Com. Law Proc. * Com. Law Proo. Act, 1852, s. 
Act, 1852, 8. 98. 97. 

s Browne, 385. ^ 1 Chit. PI. 115; Browne, 852, 

* 2 Saund. 107 ; Roo r. Apeley, 1 658. 
Sid 442. 
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It lies only against a person who has executed a deed or other 
contract under seal By special custom of London and Bristol, the 
action lies although the contract be not under seal. So also it 
could be maintained against the lessee or patentee of the Crown, al- 
though he did not seal the lease or any counterpart of it.^ 

The action lies on covenants expressed in deeds, or implied from 
the nature and terms of the instruments. It lies on covenants 
under seal to pay money, or to do or omit doing anything else whij^h 
is lawfuL The breach of covenants retrospective in their nature, 
to the effect that the covenantor had done or refrained from doing 
something, was remediable in this action in like manner with the 
breach of covenants in futuro? According to some ancient au- 
thorities the action could not be maintained upon a covenant in 
prcesenti, as that the covenantor is seised, or that a certain chattel 
is yours or the property of another.* But the distinction has not 
been generally recognized.* 

Sec. 46. EQstory. The modem action of covenant is descended 
from the ancient breve de conventione, which was a writ for the 
enforcement of the agreements or covenants which most usually oc- 
curred in the twelfth and thirteenth centuries. It is found in the 
register of writs,* and is met with in the latter years of the reign of 
Bichard I.,^ and in the first years of the reign of John.*^ It is not 
mentioned by Glanville, who wrote in the reign of Henry II.,® but 
is described by Bracton in the reign of Henry ITI.,^ when it could 
be had as of course ; at all events, when the tenement to which 
it related was of small value.*^ Its form is given in the statute 
which introduced English law into Wales in the reign of Edward I. 
in A. D. 1284. 

The writ in substance ordered the sheriff to command the de- 
fendant that justly and without delay he keep with the plaintiff 
the agreement made between them concerning (certain land), and 
that unless he shall do so, he [the sheriff] summon him to show 
wherefore he hath not done it." 

1 1 Chit. PI. 118. » Pitz. N. B. [145]. 

« Comvn, Dig. Cov. A. 1. • 1189-1199. 

•Plow. 808; Comyn, Dig. Cov. M199-1216. 2 PoL & Malt. 214. 

A. 1. 8 1154-1189. 

* 2 Saund. 181 b; Browning u. • 1216-1272. 

Wright, 2 B. & P. 18 ; Kingdon v. " 2 Pol. & Malt. 214. 

Nottle, 4 M. & S. 53; Dickson v. ^^ Stat. Wall. 12 £dw. I. c. 6; 2 

Desire's Adm'r, 23 Mo. 151. Reevefl, Hist. 158. 
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It will be observed that this writ is modelled on the type of 
droitural writs, and suggests a specific observance of the rights con- 
ferred by virtue of the agreement, rather than damages for breach 
of it.^ Wherever the writ appears in the thirteenth and early four- 
teenth centuries the subject matter of the conventio is usually land, 
or some profit issuing out of land as homage, services, and the like.^ 
But according to the statute of Wales movables as well £^s immova- 
bles could be demanded ; ' a declaration which would seem to leave 
the remedy without bounds so far as the subject matter of the agree- 
ment is concerned.* Accordingly, in the reign of Edward I.,^ and 
probably some time before, the writ assumed a flexible nature, and 
was invoked for redress in miscellaneoiw agreements.® The ancient 
form of the writ contained a suggestion or threat of compulsory 
. specific performance, but the common law courts never exercised 
such power directly, but they reached substantially the same end 
in certain cases, by awarding recovery of the thing covenanted to 
the use and enjoyment of another, instead of giving damages for 
breach of the covenant. In this use it discharged the functions of 
a real or mixed action. 

There seems to have been a period of hesitation by the courts in 
limiting the action of covenant to contracts under seal, during which 
it was occasionally maintained on a simple contract.^ But the period 
was of short duration, and the cases few in number ; the rule being 
established before the end of the reign of Edward I.® in the King's 
Court, that the only conventio enforceable by action must be ex- 
pressed in a written document sealed " by the party to be charged 
therewith."^ Thenceforward the words conventio and covenant 
imply sealed instruments among English lawyers.^^ This con- 
clusion of the courts was an unfortunate one to English jurispru- 
dence, and left simple contracts other than for the payment ^ 
a certain sum of money unenforceable by action at law, until the 
action of assumpsit was eventually established for that purpose in- 
the reign of Henry VI.^^ 

I Pollock, 6 Harv. Law Rev 399. • 2 Pol. & Mait. 216. 

« Crabb'8 Hist. 214 ; 2 Pol. & Mait ' 2 Pol. & Mait. 217, 218. 

215. « 1272-1307. 

» Crabb'8 Hist. 214 ; 2 Reeves, » 2 Pol. & Mait. 217. 

Hist. 158; 2 Pol. & Mait. 216. " 2 Pol. & Mait. 217. 

 2 Pol. & Mait. 217; 2 Reeves, ^ 1422-1461. 2 Reeves, Hist 606 

Hist. 158. 607. 

» 1272-1307. 
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While it originated in the enforcement of agreements relating to 
land, the specific want it met in its early life was an action on a 
lease.^ The lessee when evicted by the lessor could in an action 
of covenant recover back his leeisehold term, and damages for the 
time of his eviction.^ This was his sole protection until his 
remedy was extended in the reign of Henry III.,^ by introduction 
of the writ of quare ejecit infra terminwrv, in which he was per- 
mitted to recover his term, and damages for dispossession, against 
any one ejecting him by virtue of title derived from his lessor.* 
By an extension of the remedy in the action of ejectione firmce, he 
was enabled to recover his term and damages against any ejector.^ 

Seq 47. History continiied. A freehold was sometimes de- 
manded in a writ of covenant \ as when land was demised upon a 
certain rent with a condition that, should the rent not be paid, the 
person demising might enter and hold the land. In such case, 
should the demisor not be able to make entry upon default of pay- 
ment, he might recover the land together with damages by writ of 
covenant.* 

Likewise upon a covenant to convey or dispose of land, the 
remedy was by special writ of covenant if the covenantor failed 
to make the conveyance, in which writ the covenantor, who was 
designated as a deforciant, was commanded to keep his covenant. 
If he had the lands, the covenantee was entitled to recover them 
in the action, as well as damages.^ Such covenant however could 
not be enforced by recovery in specie, if the covenantor had en- 
feoffed another with the lands.^ 

A great many of these actions on covenants were brought in 
order to be compromised. They related to the conveyance of lands ; 
and it was on the basis of this proceeding that fines were levied at 
common law,® and constituted a form of conveyancing until its use 
for that purpose was displaced by the deed of disentailment in the 
reign of William IV.^^ 

This ancient use of covenant gave to it the occasional character 

1 2 Pol. h Mait. 106, 215. • o Reeves, Hist. 159. 

« 8 Bl. Com. 157; 2 Reeves, Hist. ' 3 Bl. Com 157: 2 Reeves, Hist. 

J«9; 2 Pol. & Mait. 106; Adams, 159; 2 Pol. & Mait. 215. 

Kject. 3, 4. 8 2 Pol. & Mait. 216; 2 Reevea 

' 1216-1272. Hist. 1.59. 

* Adams, Eject 8, 4; 2 PoL & • 2 Bl. Com. 349; 3 Bl. Com. 156; 
Mait 107. 2 Pol. & Mait. 214. 

• See Sec. 156 w 3 & 4 Wm. IV. c. 74. 
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of a real or mixed action. When land could be recovered in a writ 
of covenant, it was held to be a real or mixed action ; when em- 
ployed to recover damages only, it was regarded as a personal 
action;^ when used to bar estates tail by levy of fines, it was 
always a real or mixed action.^ 

The use of it as a real action, except in conveyancing, disappeared 
at an early day, being supplanted by the actions at law of quare 
ejedt infra terminum and ejectione firmoe, and by the more perfect 
remedies afforded in equity by way of specific performance. Al- 
though its employment as a real or mixed action had long become 
obsolete, it was expressly included in the statute of William IV., 
which formally abolished all real actions except four.* 

As a personal action it has continued down to modern times, and 
is classed with actions ex contractu, in which damages are alone 
recovered on a money judgment* It appears not to have been 
used prior to the seventeenth century to enforce a contract to pay 
a certain sum of money, although evidenced by a sealed instrument, 
the sole reason for this delay being that debt could be employed for 
that purpose.^ Covenant has been retained in all of the American 
States professing to follow the common law system of procedure, 
such as Maine, New Hampshire, New Jersey, Delaware, Vermont, 
Ehode Island, Maryland, Florida, Virginia, West Virginia, Alabama, 
Mississippi, and New Mexico.® It has been consolidated with debt 
and assumpsit under the name of contract in Massachusetts, and 
under the name of assumpsit in Pennsylvania.^ 

Sec. 48. EBsential and distingiiisliing Features. Covenant 
is distinguished from debt in that it lies only on sealed instruments, 
and may be brought for payment of uncertain as well as certain 
sums of money, and for the non-performance of covenants to do 
any other lawful thing. It is a concurrent remedy with debt on 
all sealed instruments for the payment of a certain sum of money. 
It is not concurrent with assumpsit in any case, as covenant will 
not lie on an unsealed contract and assumpsit will not lie on a 
sealed one.' It is the sole and exclusive remedy on sealed in- 
struments for payment of an uncertain sum of money, or for the 

» 2 Reeves, Hist. 159. '' Pwb. Stat. Mass. 1882, p. 064; 

« 2 Sellon, Pr. 467. Pardon's Dig. 2369 ; Mason's Pr. 4 ; 

» 8 &4 Wm. IV. c. 27, s. 86. 18 Am. & Eng. Encyc. of Law, 485, 

* 3 Reeyes, Hist 402. 486. 

» 2 Pol. k Malt. 217. • 1 Chit. PI. 117, 118. 

* 18 Am. k Eng. Encyo. of Law, 
479-485. 
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performance of other things. It was always essential that the 
defendant should have executed the covenant under seal, with 
exception of the local customs hereinbefore noticed; but it 
was never essential that the covenantee should have sealed the 
instrument.^ 

The obligation of the defendant to keep his covenant or promise 
was anciently conceived to spring from the deliberation and solem- 
nity of the act of sealing the instrument.* The seal was recog- 
nized as sufficient to give to the instrument its binding force. 
The courts of law declined to go back of the seal and allow the 
binding force of a sealed instrument to be impeached for mere 
want of consideration. This was the doctrine of the common law, 
anterior to the date at which consideration came to be regarded as 
giving to contracts a binding force of its own. Long after the 
recognition of this truth — after consideration came to be recog- 
nized as the binding force of contracts — the courts of law, in pur- 
suance of the doctrine, adopted the rule that the seal conclusively 
implied a consideration,^ and they continued to forbid a sealed in- 
strument to be impeached by evidence of an actual want of consid- 
eration. This holding has continued down to comparatively recent 
times.* 

Naturally a person would not assume burdensome obligations 
without consideration of some kind. The courts of law accepted 
this truth, and said or implied that, after the sealing and delivery, 
it was too late to inquire about consideration. The solemnity and 
deliberation of the act of sealing furnished internal evidence of 
a sufficient consideration, which operated as an estoppel on any 
efforts to impeach the verity of the act.* 

In the course of time the consideration of a contract, as already 
stated, came to be regarded as the most important element in it, 
while the ensealing of it lost much of the solemnity and delibera- 
tion which were incident to a mere mechanical act. The courts 
of equity, in bills for specific performance and for the aid of defect- 
ive conveyances, went back of the seal and declined to observe the 
rule of ^stoppel as prevailing in the courts of law.^ The binding 

^ Browne, 852. Dorr v. Munsel, Id Johns. 4S0; Bates 

' 2 Bl. Com. 446; 1 Greenl. £y. v. Uinton, 4 Mo. 78. 
fl 19. « 2B]. Com. 446. 

» Fallowesr. Taylor, 7 T. R. 471; • Smith v. Smith, 86 Geo. 184; 

2 Whart. £y. 1045. Northern Kansas T. Co. v. Aswald, 

« Hartahom v. Day, 19 How. 211 ; 18 Kane. 836 ; Sister v. Hodgson, 
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effect of a contract in modern times is believed to spring with 
greater force from the consideration than from the seal.^ This 
has led to a modification of the doctrine of estoppel as resting on 
the conclusive effect of the seal. The seal is still accepted ss prima 
facie evidence of a consideration ; but the ancient conclusive char- 
acter of its import has been in recent times very generally denied 
in law as in equity, and in most contracts the defendant in a proper 
plea is permitted to make the defence of a want of consideration.^ 
This modification has been brought about in England and in many 
of the American States by legislation.^ Perhaps this modification 
might not apply in legal proceedings on contracts under seal, which 
were intended to be gratuitous.^ 

Sec. 49. Declaration. It was necessary that the declaration 
in this action should show a contract or covenant under seal, 
and should make profert thereof or furnish a valid excuse for the 
omission.^ 

In general it was not necessary to state the consideration of 
the defendant's covenant, inasmuch as the seal of the defendant 
imported a consideration. If however the delivery or performance 
of a consideration constituted a condition precedent to the covenant 
sued on, the fact of delivery or performance had to be alleged or 
its omission excused.* The pleader was required to set out in hmc 
verba, or according to its legal effect, only so much of the deed and 
covenant as was essential to the cause of action."^ Covenants not 
expressed, but only implied from those expressed or from the legal 
tenor of the instrument, may be set forth in like manner as if 
expressed.® Several distinct breaches of the covenant could be 
assigned in the same count, a practice which was authorized by 
8 & 9 Wm. III. c. 11, 8. 8, and was also permitted by the Hilary 
rules of 1834» 

Sec. 50. Judgment. The judgment in covenant was that the 

Law Rep. 4 Eq. 80, 86 ; Adams, Eq. * Aller v. Aller, 40 N. J. (L.) 

78. 446. 

1 The seal has been abolished in » Browne, 357 ; 1 Chit. PL 120. 
some of the States. Seas. Acts Mo. « 1 Cliit. PI. 120. 

1893, p. 117. ' 1 Chit. PI. 120; Browne, 867. 

2 Kier r. Leeroan, 9 Q. B. 371; • Grannia r. Clark et cd., 8 Cow. 
Lawson, Cont. s. 65. 86; 1 Chit. PL 302. 
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plaintiff recover a named sum for his damages which he hath sus- 
tained by leason of the breach or breaches of the covenant, together 

with costs of suit.^ 

The forms of writ and declaration will be found in the Appendix.^ 
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Sec. 51. Defined. Assumpsit lies for the recovery of damages 
for the non-performance of all simple contracts ; that is to say, all 
contracts not under seal nor of record, whether express or implied, 
oral or written, for the payment of money, or for the performance 
or omission to perform any other act* The sole object of the 
action is to recover damages for the breach of simple contracts ex- 
pressed by the parties, or implied by the law from their acts.* 

Sec. 52. History. The modem action of assumpsit does not 
appear in the register of writs. It is derived from the action of 
trespass on the case, which latter action originated substantially 
in the Statute of Westminster II., and is found in the register of 
writs.^ 

It is a singular fact that prior to the reign of Henry VI.^ the 
common law courts furnished no redress for the mere non-perform- 
ance of a simple contract, unless it was a contract for the payment 
of a certain sum of money, for the recovery of which the action of 
debt was employed.^ If the delinquent party to a contract had 
commenced to perform his undertaking, and in his work of part 
performance had done it so negligently or imperfectly as to inflict 
an injury on the other party in respect to his person or property, 
an action on the case would lie, which was derived from the statute 
to which I have alluded, and which was denominated an action of 
trespass on the case on promises. The action as thus entertained 
sounded unmistakably in tort, although the tort was dimly associ- 



1 1 Chit. n. 120. 
^ See foj^iDS 4 and 5. 
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ated with contract ; but not with contract as subsequently devel- 
oped, as being founded on consideration. 

In the declaration of trespass on promises, the defendant was 
represented as undertaking or promising to do something, and in- 
flicting some positive wrong while carrying out his undertaking. 
The conception of a consideration as necessary to give to the under- 
taking its binding force, was not fully recognized, and it was 
not alleged in the declaration ; neither was it necessary in the 
action which sounded in actual tort.^ A promise to do something, 
whether binding or not, might well serve the means or inducement 
to a tort. 

This action was repeatedly denied in the reign of Henry TV.^sls 
applying to cases of mere non-feasance or non-performance of con- 
tracts.' In the reign of Henry VI.* it was finally held by the 
courts to include such cases.^ The mere failure of a person to 
keep his promises was thus regarded and treate^asjt tort, and the 
action of trespass on the case on promises was classed with other 
actions of trespass on the case, sounding in tort.^ 

In the language of Chief Baron Gilbert, " The gist of the action 
is the fraud and delusion that the defendant hath offered the plain- 
tiff in not performing the promise he had made, and relying on 
which the plaintiff is hurt." ^ The act of the defendant in break- 
ing hiB promise was originally conceived of as a deceit^ remediable 
by action as in any tort.® A relic of this conception was contin- 
ued down to comparatively modern times in the form of the decla- 
ration, which affects to represent the defendant as contriving and 
fraudulently intending craftily and subtly to deceive and defraud 
the plaintiff in and by his mere act of disregarding his promise.^ 

When the action disclosed no tort except the mere failure to 
perform a contract or promise, it then was felt that the contract or 
promise must be binding in law to form the basis of an action- 
able wrong. To make it so, a consideration was necessary and 
had to be alleged in the declaration.^^ This is the distinguishing 
feature of modem assumpsit^^ 

^ Holmes, Ck>ni. Law, 10& ^ Gilb. Com. Pleas, 65; 2 Harr. 

* 1399-1413. Law Rev. 16. 

» 2 Reeves, Hist. 609. • 2 Harv. Law Rev. 13. 

. * 1422-1461.- • 2 Chit. PI. 824. 

» 2 Reeves, Hist. 606, 607. » Holmes, Com. Law, 196, 197. 

• 1 H. Bl. 561 ; 1 Chit. H. 99 ; " Selw. N. P. 42, 43. 
Browne, 318. 
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There does not seem to have been any distinction between ex- 
press and implied promises. Nevertheless its application to simple 
contracts for the payment of money was not fully conceded until, 
the decision of Slade's Case, in the 44th year of Elizabeth's reign, 
on the notion that, as the action of debt applied to such contracts, 
there was no necessity, and therefore no right, to resort to the 
action of trespass on the case.^ After the decision in this case, it 
came to be more generally used than the action of debt in the en- 
forcement of money demands on simple contracts.^ 

Sec. 53. EQstory continiied. It was perhaps a strained con- 
struction which found the elements of a tort in a mere failure to 
perform a contract It had for its excuse the necessity of some 
remedy in such case, and the further inducement to escape trial by 
wager of law, which could be invoked in the action of debt on 
simple contract' After the action of trespass on the case on 
promises had been established, and had been extended to the non- 
performance of all simple contracts, it was impossible to retain and 
classify it with other actions of trespass on the case, for the reason 
that it was manifestly wanting in the ex delicto element, which had 
from the beginning characterized that kind of action. Accordingly, 
we find that the ex delicto phase, which had been unwarrantably 
imposed upon it, was gradually dropped, and it took its present • 
name of assumpsit, and has in modern times been classed and rec- 
ognized as an action ex contractu, being designated both in the 
writ and declaration as an action on promises, instead of an action 
of trespass on the case on promises.* 

The action of assumpsit has been very generally retained in the 
States adhering to the common law system of pleading ; although 
other actions ex contractu have been consolidated with it in some 
instances. 

Sec. 54. Nature and characteristic Featnrea. It is seen 
that assumpsit is the appropriate and favorite remedy for the breach 
of all contracts not under seal nor of record, whether express 
or implied. The promise of the defendant in modem assumpsit, 
whether expressed or fictitious, must be supported by a consideration 
of some kind. The quid pro qtio, or consideration, which imposed a 
liability on the defendant in debt was limited to actual benefits 

1 Slade's Case, 4 Co. 74, 91, 95. • 3 Reeves. Hut 750. 

s 1 Chit PI. 99; 8 Reeves, Hist « Stepb. PI. 40 ; 1 Chit PI. 99; 
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received by him. Mere detriment to the plaintiff was not a suffi- 
cient consideration to support that action*^ But in assumpsit the 
conception of consideration came finally to include detriment to the 
plaintiff as promisee.^ All considerations of parol contract have 
been aptly generalized as some detriment to the promisee incurred 
at the instance or request of the promisor.^ Mere detriment to the 
promisee, however, will not support general assumpsit on quasi 
contract, which rests upon equitable grounds, and requires a con- 
sideration of actual benefits received by the promisor in like manner 
as in debt on simple contract.^ 

A contract is express, when the parties have in definite terms 
expressed their intention. It is also express, when that intention 
can be inferred as a matter of fact from the acts and doings of the 
parties, which constitute the contract, although devoid of any writ- 
ten or oral expression embodying that intention. The distinction 
between these two kinds of express contracts consists only in the 
manner of proof. In the former, it is proved by the language used. 
In the latter, by circumstances from which it may be inferred as 
a matter of fact.^ The latter kind of express contract has been 
frequently confounded with implied or constructive contracts, now 
generally referred to as quasi contracts, hereafter defined. The 
distinction between them consists in the difference between an 
inference of fact which a jury or court is justified in drawing, and 
a conclusion of law implied from the existence of certain facts and 
declared by the court, for the purpose of administering justice be- 
tween the parties. They have been treated under the designation 
of contracts implied in fact, to distinguish them from the latter, 
which are said to be implied by law,^ When the action is based on 
express contracts, it is generally denominated special asstimpsity be- 
cause of the actual and special contract set forth in the count, to 
which the parties have assented. 

The law implies obligations or qiMsi contracts from the acts and 
doings of the parties ; although no inference of an actual contract 
could be drawn as a matter of fact; the hostile attitude of the 
parties to each other in many cases forbidding the existence of an 

1 Holmes, Com. Law, 26P, 271. • 2 Hanr. Law Rev. 18. 

* Holmes, Com. Law, 271 ; 1 Chit « Keener, Quasi Cont 258. 

PL 293, 294 ; Block v. Elliott, 1 Mo. * Keener, Quasi Cont. 222. 

275 ; Williams r. Jensen, 75 Mo. 681 ; ' Keener, Quasi Cent, d-6b 
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actual aggregatio mentium} Obligations thus implied by law, and 
existing independent of actual agreement, were sometimes desig- 
nated in ancient as well as in modern law as quasi contracts? The 
variety of these obligations and the grounds upon which they are 
raised by law could not be considered in a treatise of this character.* 
It is sufficient to say that assumpsit was employed to enforce a 
great many of them. When the action was founded on the obli- 
gation raised by law independent of express contract, it was usually 
denominated general assumpsit, and the counts of the declaration 
embodying it were denominated common counts. 

There is a marked distinction between special and general as- 
sumpsit. In special assumpsit, the plaintiff grounded his action on 
some actual express undertaking or promise to pay money, or to 
do or omit doing some particular thing. In general assumpsit, he 
ignored the express undertaking, if there was one, and grounded 
his action on certain facts happening or existing between the par- 
ties from which the law raised the implication of a promise, which, 
although fictitious, had to be alleged by the pleader.* 

The courts were not always unanimous on the class of facts 
which would justify the implication of an obligation or contract 
sufficient to sustain .the action of general assumpsit The promise 
in some cases was implied by invoking the principles of equity or 
natural justice, thus giving to the a ction an equ itable character.® 
The field in which general assumpstfwas employed is thus seen to 
be a wide one, and it will not be convenient to compass it in detail. 
I will, however, briefly as possible indicate the most usual classes of 
facts upon which it was said the law raised an implied assumpsit, 
and enforced it in what I have referred to as the Common Counts. 
The right to enforce it, during the existence of an express contract 
covering the same subject matter, is a question about which there 
is great conflict of authority, as will appear in our note in the 
Appendix.® 

Sec. 55. Common Coonts, or General AssompBit. These 
counts were generally used in connection with some count in special 
assumpsit preceding them in the same declaration. This was not 

^ Hickam v. Hickam, 46 Mo. App. Cas. 61 ; Browne, 320 ; Croald, PI. c. 

496. 8, 8. 19. 
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invariably the case. It appears that they were sometimes used in- 
dependently of any count in special assumpsit,^ although such use 
was subject to the objection of inducing surprise at the trial, on 
account of the general and indefinite terms in which they disclosed 
the cause of action.^ Whenever, in the count on special assumpsit, 
the contract sued on contained in its nature the receipt of a con- 
sideration delivered or given at the instance of the defendant, upon 
which a promise to pay money had been expressed, or could be im- 
plied by law, one or more of the common counts might generally be 
added. They were always predicated upon a precedent and exist- 
ing debt or executed consideration, for which the law raised an 
implied promise to pay in money.* They were all developed from 
the count on special assumpsit upon an express promise. The 
courts permitted the jury to infer an actual promise from circum- 
stantial evidence. They next inferred the promise themselves in 
clear cases, when it was in accord with the natural and evident 
intention of the parties. In this manner a promise to pay on the 
facts constituting a debt became a reasonable and conclusive 
inference of fact. In other cases, as in quasi contract, it was often 
imposed upon the wrongdoer, in the face of any actual or presumed 
intention, upon the equitable principle that he ought to pay for an 
enrichment of his estate effected by unjust acquisitions from an- 
other.* 

Sec. 56. Common Counts continued. I will give the name 
and form of these counts as found in the early reports, and after- 
wards notice the distinction between them. According to the old 
classification there were four kinds of common counts. 

First. The count of ivdebitatus assumpsit, the most comprehen* 
sive one of all, in which it was alleged that the defendant was 
indebted to the plaintiff in a certain sum of money ; as for real 
property sold or used and occupied, or for personal property sold ; 
or for personal services rendered ; or for money loaned or paid and 
expended to defendant's use ; or for money paid to and received 
by defendant to plaintiff's use ; all of which was incurred in some 
way at his special instance and request ; and that being so in- 
debted, the defendant promised in consideration thereof to pay to 

1 Moses r. Macferlan, 2 Burr. 1010 ; ^ 2 Harv. Law Rev. 66 : 3 BL 
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the plaintiff the said money.^ Of the indebitatus counts, those 
relating to transactions based on the payment or receipt of money 
were called the money counts; as, money lent to defendant; money 
paid and expended for his use ; and money had and received by 
defendant to plain tififs use. 

Second. The count of quantum meruit, in which it was alleged 
that in consideration that the plaintiff had done work, etc. at 
the request and instance of defendant, he the defendant prom- 
ised to pay plaintiff so much money as he reasonably deserved 
to have therefor, and that plaintiff deserved to have a named 
sum.2 

Third, The count of quantum valebant, which resembled the 
quarUum ineruit count in every respect except that it related to 
the sale of goods or merchandise, and which, after alleging a de- 
livery and acceptance of the goods sold, contained the averment 
of a promise on the part of defendant to pay what they were 
reasonably worth ; * and that they were reasonably worth a named 
sum. 

ft 

Fourth. The count of inaimul computasset, or account stated, in 
which it was alleged that the defendant on a day named accounted 
with the plaintiff of and concerning divers sums of money before 
then due to plaintiff, and that upon such accounting the defend- 
ant having been found to be in arrear and indebted, he the de- 
fendant, in consideration thereof, promised the plaintiff to pay him 
the same on request.* 

In considering the language of these counts it will be seen that 
the counts of indebitatus assumpsit differ somewhat in form from 
the other counts, by alleging in the first instance the existence of a 
debt, and accompanying that allegation with the cause of the in- 
debtedness. The promise is thus implied from the existence of a 
debt, and the existence of the debt from the binding cause or con- 
sideration. In the other counts the fact of services rendered, goods 
and materials sold, premises occupied, all at the instance of defend- 
ant, or the finding of an indebtedness on an accounting for moneys, 
constitute the consideration of the promise, and give to it its bind- 
ing force. The implied promise to pay rises directly from these 

> 1 Chit. PL 341 ; Saond. PI. & £t. • 1 Sannd. PL & £v. 140; 1 Chit. 

139. PL 841, 342. 
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facts of consideration^ and not from any substantive allegation of 
indebtedness. 

Sec. 57. Common Coonts continued. These common counts 
were not in general use till the time of Lord Holt;^ but their 
use was approved by Lord Mansfield,* and they have come to con- 
stitute a marked feature peculiar to common law pleading, and 
offset to a certain extent the disadvantages which sometimes at- 
tended the required particularity of special assumpsit The count 
on an account stated was developed from the ancient action for 
arrearages on account, and the count for money had and received 
comes from the old action of account.^ 

They often served the purpose of enabling the plaintiff to re- 
cover upon a distinct element underlying the contract declared on 
in special assumpsit, but not necessarily disclosed in its terms. 
In illustration, let it be supposed that the plaintiff sues on a prom- 
issory note given towards payment for a sale of goods ; the first 
count in the declaration would be a special assumpsit on the 
note. But this count would contain no allusion to the sale of 
goods which constituted the consideration of the note. By adding 
the count of indebitattts assumpsit, the plaintiff was at liberty to 
recover upon the promise implied from the debt, which indepen- 
dently of the "note rose from the sale and delivery of the goods. If 
he failed in proof of the first count, he might often prevail on the 
second. 

If the plaintiff declared upon an express contract for building a 
house, and failed to prove that it had been built in conformity 
with the contract, he was at liberty to recover on the qfmntum 
meruit and quantum valebant counts, upon proof that defendant 
had received the benefit of his labor and the value of his materials 
in the house as actually completed by plaintiff and received by de- 
fendant. The law raised an implied assumpsit on the part of the 
defendant to pay what the plaintiff deserved for his labor, and 
what his materials were reasonably worth. 

The plaintiff in all declarations in assumpsit for the recovery of 
money could recover on the count of account stated, by proof that 
the defendant had expressly or impliedly acknowledged the debt 
in an accounting for moneys involved in any transaction. 

1 Hayes v. Warren, 2 Str. 933. • Finlason's Lead. Cas. 1, 2, 79. 

^ Moses V, Macferlan, 2 Burr. 
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It was a cardinal rule that indebitattts assumpnt would not lie in 
any case in which the action of debt could not be maintained, be- 
cause it was founded on a promise implied solely from the existence 
of a debt 

It was a leading feature of the action of debt that it must be for a 
sum certain. On that account it was formerly held, as I have already 
stated, that the action of debt could not be maintained on the facts 
of a ^piantum meruit or qiiantum valebant, by reason of the uncer- 
tainty of the sum.^ Hence the necessity of those counts in as- 
sumpsit which related as then supposed to uncertain sums.' But 
after the action of debt was extended to such implied obligations, 
upon the maxim Id certum est quod cerium reddi potesty and the 
indebitatus count in assumpsit followed suit in being maintained 
by evidence of sums possible to be reduced to a certainty, the 
counts of quantum meruit and quantum valebant came to be re- 
garded by the profession in England as wholly unnecessary,* their 
original purpose being finally attained in the indebitatus count in 
assumpsit and in debt 

The general regulations of Trinity Term in 1831 prescribed a 
form for the common counts of indebitatus assumpsit and account 
stated, simplifying and relieving them from unnecessary verbiage.* 
No mention is made of the quantum meruit or quantum valebant 
counts, a fact which has been treated as virtually abolishing them 
in England.^ 

The count of account stated is in its nature an indebitatus count, 
resting as it were upon the implied promise to pay a certain sum 
found to be due on an accounting for money. It differed in form 
from the indebitatus count in omitting to allege the substan- 
tive fact of indebtedness, and in making the fact of accounting 
and finding of a sum due serve as the consideration of the implied 
promise, instead of the debt itself, the existence of which is only 
inferentially assumed from the allegation of the accounting and 
finding.^ In the forms prescribed in the rules last mentioned, 
this fine distinction disappears, and the count of account stited 
takes its place among the counts of indebitatus assumpsit, and 
is prefaced with the substantive allegation of indebtedness in like 
maimer with them."^ 

1 3 Bl. Com. 154. » 1 Chit. PI. 342. 

2 3 Bl. Com. 154, 155, 161. * Finlason's Leading Cases, 3, 6. 
« 1 Chit. PI. 342. » 1 Chit. PL 726. 

* 1 Chit PL 726. 
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An essential feature of the. common counts is that the obligation 
attempted to be enforced is an implied promise to pay money, 
although the transaction may relate to the receipt of goods, ser- 
vices, or anything else of value. If the obligation according to 
the terms of the special contract was to be discharged in property^ 
or anything else than money, implied assumpsit as a general rule 
could not be 'maintained. ^ 

It may be repeated here that the common counts were also used 
in connection with the action of debt This was always true of 
the counts of indebitatus assumpsit, and the account stated; and 
latterly became true of the counts of quantum meruit and quanr- 
turn valebant, although subject to some dissent^ When used in 
debt, the phraseology was slightly changed so as to conform with 
the requirements of that action. ^ 

Sec. 58. Common Counts continued. Under what circum- 
stances an action may be maintained on an implied assumpsit, 
for part performance of an express contract relating to the same 
subject matter of the suit, is a question about which there has been 
great conflict in the decisions of the courts. In a note in the 
Appendix I have endeavored to express the principal conclusiona 
embraced in the controversy; and I will indicate here only the 
prospective outcome of it.* 

The precise point of inquiry is this: When will the express 
contract defeat an action founded on an implied assumpsit to re- 
cover what has been actually done under or in pursuance of it ? 
The law of implied assumpsit is evolved from the law of special 
assumpsit, and must be considered in connection with it 

It may be observed that anciently the courts were very liberal 
in allowing actions to be maintained on contracts, notwithstand- 
ing a failure on the part of plaintiff to perform the contract, or 
covenants of it, on his side.^ This liberal doctrine grew up in 
relation to covenants, by which mutual covenants were treated as 
separate and independent unless they were made dependent by 
express declaration.* 

But the injustice to which this ancient doctrine led induced the 

1 1 Chit. PI. 346, 847. • Sec. 42. 

s 1 Chit. PI. 342 ; 1 Saund. PI. & * Appendix, note 1. 
Ev. 31, 403, 405, 409; 2 Chit PI. » Langdell, Sum. Cont. 178. 
385; 1 Chit. Fl. 109, note q ; Emery • Langdell, Sum. Cont 178; Thom- 

o. Fell, 2 T. R. 28 ; Finlason's Lead- as v. Cadwallader, Willes, 496 ; Thorp 

ing Cases, 131. v. Thorp, 12 Mod. 455. 
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courts in comparativelj modem times to import into contracts, in 
which peiformanco on one side constitutes a consideration for per- 
formance on the other, the implied condition precedent that the 
contract must be fully performed on the part of plaintiff before he 
can maintain an action on the contract for non-performance on the 
part of defendant^ This rule may be regarded as still prevailing 
in its application to actions founded on the contract. - 

But the courts did not stop with the rule forbidding action 
on the contract in such cases, but went a step further, and laid 
down a rule forbidding action upon an implied assumpsit for any- 
thing done under an express contract which remained open and 
unperformed.* 

To this extension of the rule prohibitive of general assumpsit 
there have been so many well settled exceptions that it may be 
said to exist no longer as a general rule. 

A generalization announcing the reverse of it, attended with 
two or three exceptions, represents more nearly the present condi- 
tion of the law on this matter, which may be formulated as follows : 
/when the plaintiff has performed part of an express contract 
I existing between himself and defendant, and the part which has 
y been performed and retained by the defendant is of value or ben- 
\efit to him, he (the plaintiff) is entitled to recover in general 
assumpsit the reasonable value to defendant of the part perform- 
ance under the circumstances of the case; and the express con- 
tract will not operate to defeat his right of action, but may be 
used to reduce or limit the amount of recovery. 

To this rule two well recognized exceptions may be noted. 

1st Exception. When it is expressly provided in the contract, 
or is necessarily implied from the terms and nature of it, that the . 
actual intention of the parties is that complete performance is a 
condition precedent to the payment of all or any part of the con- 
sideration stipulated for, — or, in other words, that nothing is to 
be paid for part performance, however beneficial it may be to de- 

^ Kingston o. Preston, cited in Martin, Fitzgibbon, 803; Hulle v. 

Jones V, Barkley, Douglass, 684, Heightraan, 2 East, 145 ; Dermot 

Mansfield, C. J. r. Jones, 23 How. U. S. 233 ; Felton 

s Glazebrook o. Woodrow, 8 T. R. v, Dickinson, 10 Mass. 287 ; Kelly v, 

366. Foster, 2 Binn. 4; Camp v. Barker, 

* 2 Smith L. Cas. 10 [Cutter v. 21 Yt 460; Christy v. Price, 7 Mo. 

Powel], note of Smith]; Gordon v. 430. 
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fendauit, — the express contract will operate to defeat an implied 
assumpsit for part performance, i 

2d Exception. When the express contract is void for ille- 
gality, it will defeat an implied assumpsit for part performance.^ 
In analogy with this exception, it has been held, on grounds of 
public policy, that wanton desertion by a seaman is punished with 
forfeiture of wages,* and that bad faith toward his principal by an 
agent or servant will work a similar forfeiture of compensation for 
his services.* 

The student is referred to note 1 in the Appendix for a more 
complete consideration of the law on this difficult and important 
question. 

Sec. 59. Declaration. In special assumpsit the declaration 
should set forth all the material parts of the contract by which 
its nature is determined. 

The consideration of the contract must be stated, except in suits 
on bills of exchange, promissory notes, and such other contracts as 
import a consideration. It may be necessary in some cases to 
recite in a general manner, by way of inducement, facts and cir- 
cumstances to which the consideration and promise apply, for the 
purpose of making the contract intelligible and operative. 

The promise of the contract must be alleged either in the usual 
form which made use of that word, or in equivalent words.* And 
any conditions, limitations, or restrictions on the promise should 
be set out, especially if occurring in the language disclosing the 
promise. 

It was necessary that the declaration should show a performance 
of everything required of the plaintiff by the contract constituting 
the consideration of the defendant's promise, as also the perform- 
ance of all conditions precedent, or allege a valid excuse for non- 
performance. * 

A breach of the contract must be alleged, with such particularity 

1 Leonard v. Dyer, 26 Conn. 177 ; « Burk v. Place, 6 Cow. 431 ; Hon- 

Todd t\ Summers, 2 Grat. 167; Lin- nagger v. Wettstein, 94 N. Y. 252. 
nenkohl v, Winkelmeyer, 54 Mo. * West v. Duckingham, 13 Johns. 

App. 570 ; Hantington i;. Claflin, 10 390; Edward v. Ti-evellick, 4 £. & B. 

Bosw. 262; S. C. 38 N. Y. 182; 59. 

Monkhara v. Shepherdson, 11 Ad. & ^1 Wait's Actions and Defence^ 

E. 411; Hunter v. Gibson, 3 Rich. S. 271. 
C. 161 ; Crews v. Gameau, 14 Mo. * 1 Chit. PI. 801. 
App. 505. • 1 Chit. PL 296, 820, 321, 826. 
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as the nature of it may require It need not be set out in the 
exact language of the contract. It is sufficient that the language 
used shows that the contract has been violated. 

The damages which legally and directly flow from the breach 
should be stated in a general sum. If damages have actually 
resulted, though not the direct consequence of the breach, the 
character of them should be specially stated. When the contract 
is general, and several distinct breaches thereof can, in fact, be 
committed, the declaration might at common law state in one 
count .several breaches as different violations of the contract obli- 
gation ; and the regulations of Hilary Term 1834 expressly permit 
the assignment of several breaches of the same contract or duty. ^ 

In general assumpsit the nature of the declaration has been 
indicated in our description of the nature and form of the Common 
Counts, and need not be repeated. The essential averments of the 
declaration are the same as in special assumpsit; viz. the con- 
sideration of the promise, the promise of defendant, breach of the 
same, and damages. The allegations in general assumpsit differed 
from those in special assumpsit in being more general, and devoid 
of the particularity attributable to express contracts. The goods 
sold or services rendered for which the law imposed a liability 
need not be described as to kind, quality, or quantity ; and aver- 
ments of time and place were not deemed necessary. This indefi- 
niteness of statement was recognized and continued in the forms 
of general assumpsit prescribed by the regulations of Trinity Term 
1831.2 

For writs* and declarations see Appendix, forms 6, 7, and 8. 

Sec. 60. Judgment. The judgment, when given in plaintiff's 
favor, is that he recover a specified sum assessed by a jury, or found 
on reference to a master for his damages which he hath sustained 
by reason of the defendant's non-performance of his promises and 
undertakings; and for full costs of suit, unless deprived of the 
right to costs by virtue of some statute or some default of his own 
in not proceeding in some inferior court having jurisdiction of the 
action.' 

* 1 Chit PL 836, 789. « 1 Chit. PI. 108. 

« 1 Chit PL 726. 
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Article IV^ 

Account. 



See. 61. I>efined. 
" 62. History. 
" 63. Natiue and CbaracteristicB. 



Sec. 64. Case on Refnsal to acoonnt. 
*' 65. Assnmpeit on Account stated. 
^ 66. Declaration. 



Sec 67. Judgment. 

Sec. 61. Defined. Account is the name of a common law 
action which lies against one who, by reason of his office or busi- 
ness as bailiff, receiver, or guardian, ought to render an account to 
another, but refuses to do so.^ It is sometimes designated as the 
action of account render. The immediate object of the action was 
to compel the defendant to come to an accounting with the plain- 
tiflf for profits and moneys received by him in his capacity as 
guardian, bailiff, or receiver,^ with the ultimate object of recovering 
the amount for which he should be found in arrears. 

Sec 62. History. The writ of account is of early origin, ap- 
pearing first in the register of writs late in the reign of Henry 
III., in 1232.' It was modelled on the proprietary writs, the 
plaintiff demanding an account of his moneys.* It was regulated 
as to guardians in socage, bailiffs, and receivers by the statutes of 
Marlbridge and Westminster IL, passed in 1267 and 1285.* Prior 
to these statutes, guardians in socage as well as in chivalry were 
not accountable for profits.® 

In favor of merchants and for the advancement of trade, it was 
sanctioned between them in respect to joint partnership adventures, 
the plaintiff naming himself and defendant merchants, and charg- 
ing the defendant as his receiver.^ It was held not to lie if there 
were more than two partners.® This action did not lie at common 
law in favor of an administrator or executor, for want of privity ; ® 
but it was extended by statute in favor of executors ;^^ and in 
favor of the executor of an executor, and in favor of an adminis- 

1 Fitz Nat. Brev. 116, 117; Co. t Bacon, Abr. Accompt A.; 1 Binn. 

Litt. 172 a. 191 ; Co. Litt. 172 a ; Co. Litt. 172 b, 

« 2 Reeves, Hist. 213, 214, 215. n. 84. 
» 2 Pol. & Mait. 219. • Beach v. Hotchkiss, 2 Conn. 42.5 : 

* 2 Pol. & Mait. 219. Appleby v. Brown, 24 N. Y. 143. 

» Marlb. c. 23 ; Westm. H. ; 2 P6L » Co. Litt. 89 ; Griffith v. Willing, 
& Mait. 219. 8 Binn. 317- 

• 1 Pol. & Mait. 803. ^® Westm. U. (18 Edw. I.) c. 28. 
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trator.^ In the reign of Queen Anne it was extended to joint ten* 
ants and tenants in common as against each other for receiving in 
the capacity of bailiff more than his share, and to and against execu* 
tors and administrators of such tenants respectively.^ The action 
of account render gradually became obsolete, and was superseded 
in practice by the superior remedy of a bill in equity to compel 
and take an accounting.^ It has perhaps been employed to a 
greater extent in the United States,* but in a way greatly modified 
by statutes. 

Sec. 63. Nature and Characteristics. The first issue in the 
case involved the liability of the defendant to account This lia* 
bility rose as incidental to the relation of privity which he occu- 
pied to the plaintiff, and was independent of contract.^ His 
refusal to account was regarded as a breach of duty imposed by 
law. If the issue which involved his liability to account was de- 
cided in favor of the plaintiff, it was followed by an interlocutory 
judgment, that the defendant account.^ 

This account he was required to make before auditors appointed 
by the court If after the accounting the defendant was found in 
arrears, another judgment was rendered for recovery .of the amount 
thus ascertained to be due.*^ The first issue in this action would 
seem to ally it with actions on the case for breach of duty ; but as 
it is a duty which furnishes the elements of a quasi contract, it 
has at least in modem times -be^n^enerally classed with actions 
€x contractu.^ 

The proceedings before the auditors were very dilatory and 
burdensome, for the reason that they had no power of passing at 
once on controverted items, but were obliged to refer each disputed 
item to the court or jury as a distinct issue of law or fact.® Not 
until the reign of Queen Anne could the auditors examine th^ 
parties under oath ;^ and if the balance turned out to be in favor 
of defendant, the court could not give judgment in his favor for the 
amount^^ 

» 31 Edw. III. c. 11. » 2 Harv. L. Rev. 243. 

* 4 & 5 Anne, c. 16, s. 27. • 2 Reeves, 388. 

< Bisphani'8 Prin. £q. s. 482; Kerr ^ 2 Reeves, 388. 
on Actions, 127, note n. < 2 Reeves, 387, 388, 408; 1 Chit 

« Griffith o. Willing, 3 Binn. (Pa.) Fl. 89; Conklin v. Bash, 8 Penn. 514. 
317; Duncan v. Lyon, 3 Johns. Ch. * Corny n, Dig. Accompt E. 11. 

351 ; Conklin v. Bnsh, 8 Penn. 514; ^ iM & 5 Anne. c. 16. 

Cloflson V. Means, 40 Me. 337; Ap- * ^^ Spenoe, Eq. 949; Crousillat v. 

pleby V. Brown, 24 N. Y. 148. M'Call, 5 Binn. 433. 
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Sec. 64. Trespass on the Case for Refusal to acconnt. To 

avoid the unsatisfactory methods of the action of accouDt render, 
and to retain the business of accounting in mercantile matters in 
the common law courts, an action of trespass on the case on prom* 
ises, for neglect or refusal to account was sanctioned bj them, when 
founded on the breach of an express promise to account.^ It was 
claimed that on principle this action of trespass on the case would 
also lie where the obligation to account could be raised by implica- 
tion of law.^ Whether the law raises an implied promise on the 
part of an agent or factor to account has been doubted,^ but not with 
any good reason.^ In the old action of case for failure to account, 
the plaintiff recovered the damages resulting from the default or 
refusal of the defendant to render an account, but no account was 
taken in the action.^ 

Sec. 65. Assumpsit on an Account stated. The modem 
action of assumpsit always lies to recover the balance of an account 
stated.^ In the action of assumpsit on an account stated, the 
plaintiff recovers on the implied promise to pay the acknowledged 
amount, and no account is taken.^ 

Sec. 66. Declaration. In the declaration it was alleged that 
the defendant for a certain period of time was the bailiff or receiver 
of plaintiff, in respect to certain tenements or property, and that 
during the time aforesaid he had the care and management of said 
tenements or property as bailiff to take and receive the rents and 
profits of the tenements or property described with the appurte- 
nances, and to render a reasonable account thereof to the said plain- 
tiff when he should be thereunto requested. It next set forth a failure 
or refusal on the part of defendant to render such account upon 
request of plaintiff, and concluded with the averment that he was 
injured and had sustained damage to the amount of £ , and there- 
fore he brings suit.^ A sum certain in arrears was not stated, the 
object of the suit being to ascertain the true sum. If an estimated 
sum was stated, the plaintiff was entitled to recover the balance 
found to be due, whether in excess of or below the estimated sum.^ 

1 Schee v. Hassinger, 2 Binn. 330 ; * Poulter v. Cornwall, 1 Salk. 9 ; 

Wilkin V. Wilkin, 1 Salk. 9. Wilkin v. Wilkin, 1 Salk. 9. 

« 1 Chit. PI. 135. • 1 Chit. PI. 100. 

< Schee v. Ilassinger, 2 Binn. 321. ^ See Sec. 56, 57. 

* See argument of counsel in Schee * Godfrey v. Saunders, 3 Wils. 73, 

V. HasBinger, 2 Binn. 321 ; Conklin v. 94 ; 3 Chit. PI. 1297. 
Bush, 8 Penn. 514; CloBBonv. Means, ^ For writ and declaration see 

40 Me. 837. forms 9 and 10. 
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Sec. 67. Judgment. As already stated, there were two judg- 
ments, — the first one an interlocutory judgment, in which the 
defendant was adjudged to account; the second one a final judg- 
ment, in which the plaintiff recovered the amount found in arrears 
by the auditors. If the amount was in favor of defendant, the 
court could give no judgment in his favor. 



Article V. 

Annuity, 

Sec. 68. Defined. I Sec. 70. Natnre and Characteristics. 

" 69. History. ' '* 71. JadgmeDt 

Sec 68. Defined. This is the name of an old personal action 
for recovery of an annuity. An annuity strictly speaking was 
an annual sum of money granted to another in fee for life or 
years, and chargeable only agaiust the person of the grantor, and 
against his heirs when they were bound by the language of the 
grant ^ The grant had to be by deed, by words of express grant, 
in order to furnish the right of action at law.^ 

Sec. 69. EQstory. This writ or action appears in the register 
of writs, and is among the oldest known. ^ The report of an 
action of annuity from the Year Books in the reign of Edward 
IL is referred to by Beeves as disclosing an example of oral 
pleadings.* It was superseded at an early day by the actions of 
debt and covenant,* there being invariably, in later times, an 
express or an implied covenant in the deed to pay the annuity.^ 

Sec. 70. Nature and Characteristics. The original writ 
resembled the writ of debt, and was triable in the Common Pleas, 
or before the sherifif, by justicies writ^ The action was theoreti- 
cally a proprietary action. It proceeded upon the assumption 
that the defendant, or the person whom he succeeds as heir, had 
granted from his coffers a right to the plaintiff for an annual sum 
of money, which intangible right the plaintiff had been dispos- 

» Co. Litt 144b. » 1 Tidd, Pr. 8; 1 Saund. PI. & 

* Bacon, Abr. Annuity and Rent £y. 84; 1 Chit PI. 110, 116. 
Charf^e B. ; 1 Saund. PI. & Ev. 84. • Smith, Actiona, 46. 

• Fitz. Nat. B. [162]; Braoton ^ Fitz. Nat. B. [162] ; Comyn, Dig. 
Folio, 208 b. Annuity D. 

« 2 Beeves, 221. 
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^sed of by the refusal or failure of the defendant to pay a single 
instalment after the same was payable. This feature to pay was 
anciently regarded in the nature of a disseisin of the plaintiff's 
estate or interest in the annuity; and the action lay to recover 
back this intangible thin^ called an annuity, and incident thereto 
the instalments in arrears. The action lay in favor of the grantee 
or his heirs, or their grantees, against the grantor himself or his 
heirs, when they were bound by the language of the grant * 

An annuity constituted eventually a peculiar species of prop- 
erty at common law. While it was a chose in action, it difi'ered 
from other choses (excepting negotiable paper) in being assign- 
able.^ An inheritance could be created in it as in realty.^ 

A rent chaise difi*ered from an annuity, with which it was 
sometimes confounded, in being chargeable against land, either 
in the form of a reservation of annual rent, accompanied with the 
right of distress on land conveyed away, or in the grant of an 
annual rental with the right of distress chargeable on land re- 
maining with the grantor.* 

An annuity was enforced by the personal writ of annuity ; while 
a rent charge, being in the nature of realty, was enforced by the 
remedies relating to land, such as distress and assize of rent^ 
There was nothing inconsistent in the annuity granted being 
chargeable against both the person and the land of the grantor ; in 
which case the grantee had both the rights of an annuity and a 
rent charge.^ In such case, he was at liberty to invoke either the 
personal writ of .annuity, or the remedies of distress and assize of 
rent against the land ; but his choice of one remedy debarred him 
from exercising the other. '^ 

Sec. 71. Judgment. In the personal action of annuity, the 
judgment, if for plaintiff, was that he recover the annuity and 
arrearages of the same up to the time of judgment® To recover 
the amount accruing after judgment, a scire facias was necessary. ® 

1 Co. Litt 144 b : Comyn, Dig. » Co. Litt. 144 b. 
Annuity B. ; 1 Roll. 226, c. 25. • Bacon, Abr. Annuity and Rent 

* Co. Litt. 144 b ; Gerard v. Baden, Charge. 

Hetl. 80 ; Maund*8 Case, 7 Coke, ^ Co. Litt 144 b, 145 a ; Baoon, 

112. Abr. Annuity and Rent Charge C; 

< 2 Bl. Com. 40; Smith v. Fybns, Com. Dig. Annuity C. 
9 Ves. 566. « 2 Tidd, Pr. 1107. 

* Bacon, Abr. Annuity B. • 2 Tidd, Ft. 1107. 
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If the term of the annuity had expired before issue of the writ, or 
if it expired pending the writ, debt was the proper remedy. ^ 

For writ and declaration in account, consult Appendix, forms 
11 and 12. 

Aetclb VL 

Scire Facias, 
See 78. Definition and Histoiy. 

Sec. 72. Definition and EOstoxy. This is a writ founded 
upon some matter of record. When brought to repeal a patent, 
it is an original writ issuing out of Chancery ; in other cases it 
is a judicial writ issuing from the court in which the record on 
which it is founded is made. It is only the judicial writ neces- 
sary to be considered in this treatise. 

The object of the judicial writ is to enforce judgments, recog- 
nizances, or other obligations of record, and to continue suits. On 
this account it has been classed with writs of execution ; but it is 
so far in the nature of an original writ that the defendant may 
plead to it, and this element gives to it the character of an action 
at law, but not that of an ordinary action at law.^ 

Scire facias was necessary when the plaintiff in a judgment 
delayed taking out an execution within a year and a day from its 
date. In real actions it lay at common law because there was no 
other remedy for enforcement of judgment after expiration of that 
time. It did not lie at common law to revive a judgment in per- 
sonal actions, because the plaintiff could sue again on them. To 
prevent the oppression of such suits, the remedy of scire facias was 
extended to personal actions.* It was also necessary when any 
new person is to be benefited or charged by the execution of the 
judgment This necessity arose from the rule of law requiring 
executions to pursue and correspond with the judgments upon 
which they are issued. 

The purpose of the proceeding is to revive the judgment, not to 
recover damages ; and in the case of new parties to be benefited 
or charged, to include them; so that execution may be sued out 
upon the judgment as revived and enlarged. 

The judiciid writ recites the judgment upon which it is founded, 

t 2 Hen. VI. 8; 1 Saand. PI. & £▼. 187; Kerr, Actions, 122, 152 ; State 
84; Coke, 286 a. v. Uoeffner, 124 Mo. 488. 

* Smitii, Actions, 45 ; 2 Sellon, Pr. « 2 Sellon, Pr. 189. 
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alleging that execution still remains to be had, and commands the 
sheriff to make knovm to the defendant that he be in court at 
the return day to show cause why the plaintiff ought not to have 
execution.^ Judgment in the proceeding revived the original 
judgment, so as to enable the plaintiff to sue out execution upon 
it at any time during a year and a day from the date of revival. 

By the Common Law Procedure Act of 1852, a writ designated 
as a writ of revivor was made in many instances to serve the pur- 
pose of a scire facias in the enforcement of judgments.^ It was 
directed to the party, instead of the sheriff calling upon him to 
show cause within a certain time why the plaintiff should not 
have execution on the judgment It was served like a summons, 
and was proceeded in as in ordinary actions. The writ of scire 
facias remained in all other cases as before, except that it was 
directed and served like writs of revivor.' Judgments could also 
be revived upon suggestion of record and rule to show cause, 
when it was manifest to the court that a party was entitled to an 
execution.* 

See writ in Appendix, form 13. 

1 Smith, Actions, 209, 210. « Ck>m. L. Fro. Act> 1862, b. 129, 

s Com. L. Pro. Act, 1852, 8. 181. ISO. 
• Com. L. Pro. Act, 1852, s. 132. 
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Sec 73. Defined. 
« 74. HiBtoiy. 



Article I. 

Tre^uss vi et Armis, 

I Sec. 75-78. Nature and Characteristics. 
*' 79. Declaration. 
Sec. 80. Judgment. 



Sec. 73. Defined. The term trespass, in an enlarged sense, 
includes every voluntary transgression or wrong. ^ But the action 
which goes by that name lies only for the redress of wrongs com- 
mitted with violence, either actual or implied, against the person 
or against tangible and corporeal property, whether personal or 
real.^ The wrong inflicted must be the direct effect of the act 
complained of, and not merely the consequence of it 

Sec. 74. History. While the early writers speak but little of 
this action,' it nevertheless existed from a very early date in a 
somewhat nebulous form. It is said to be descended from the old 
writ of breve de transgressione.^ It was quite uncommon in its 
settled form in 1250, and became quite common in 1272.^ It is 
found in the register of writs, and is probably among the first 
which were reduced to form in the reign of Henry III.® Full 
proceedings from the writ to the award of a venire, occurring in 
the reign of Edward I.,^ are given in Eeeves's History.® 

It was originally of a semi-criminal nature, involving a breach 
of duty to the King, as well as a violation of the rights of the sub- 
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ject The defendant could be imprisoned and fined for his offence 
against the King, as well as compelled to pay damages for the 
wrong inflicted on the subject^ These results were originally 
worked out in the proceedings had upon the civil writ 

In the course of time the wrong against the public came to be 
redressed by independent process, and proceedings on the writ of 
trespass were confined to compensatory damages to the plaintiff for 
the wrong against his rights. The writ, however, retained its 
semi-criminal form in describing the wrong as being done against 
the peace of the King. 

Anciently, there were two forms of writs of trespass. In one 
the sheriff was commanded to compel appearance of defendant in 
the King's Superior Courts. It was leturnable in said courts, 
and it always described the trespass as having been committed vi 
et armis.^ The other was in the nature of a commission to the 
sheriff to try the case, and was not returnable in the Superior 
Courts. It omitted the words vi et armis, and thus confined the 
redress to compensatory damages.' 

In all of the States retaining tbe common law system of plead- 
ing in a modified form, the action of trespass still prevails, 
although in some the distinction between trespass and case has 
been abolished, and either form may be used.^ 

Sec. 75. Nature and Characteristic Features. The force 
essential to this action might be actual or implied. An assault of 
the person by the use or offer of violence is an example of actual 
violence. A peaceable but wrongful entry upon land is an example 
of implied violence.* The motive of the wrongdoer is immaterial 
as to sustaining the action, the negligent use of force being suffi- 
cient for that purpose. • 

When the wrongful act is wilful, and the effect of the force 
immediate, trespass was the only remedy ; except in cases which 
contain the facts upon which the trespass might be waived, and 
assumpsit, case, or trover maintained.^ 

An act might not constitute a trespass in its inception, but 
might become such by the wrongful way in which it was carried 

1 2 Pol. & Mait. 165. • 2 Saund. PI. & £▼. 858, 854 ; 1 

« Fite. N. B. [86]. Chit. PI. 171. 

» Fitz. N. B. 86. ^ Saund. PI. & Ev. 336, 854 ; 1 Chit. 

* 26 Am. & Eng. Enoyc. Law, 709. PI. 171 ; Rogers v, Arnold, 12 Wend. 

» Staph. PI. 17. 80. 
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out and performed; in which event the actor was treated as a 
trespasser ab initio.^ 

To maintain trespass, it was essential that the plaintiff should 
have not only a right or interest in the person or thing against 
which the force had been wrongfully exerted, but such a right 
OT interest as could be and was immediately violated by such 
exertion. 

The essential and characteristic feature of the action consisted 
in the effect which immediately follows the wrongful exertion or 
projection of physical force. This feature will become more 
apparent when we consider it with reference to the persons and 
things subject to be affected by the wrongful infliction or applica- 
tion of such force. . 

. Sec. 76. Nature and Characteristic Features continaed. — 
Rights of Body. Any wrongful infliction of* force against one's 
body operated as a direct and immediate violation of the absolute 
rights of personal security guaranteed by law to every one. The 
courts judicially recognized these rights, and the plaintiff was 
relieved from alleging them in his declaration or complaint 
Menaces and offers of immediate bodily hurt, as well as batteries, 
were remediable by this action.* 

It was likewise maintainable for wrongs occasioned by the 
infliction of force upon the wife, child, or servant of the plaintiff, 
in whose security of person he was possessed of only relative 
instead of absolute rights. Trespass was the preferable remedy.^ 
It was held in some instances that case was the proper remedy, 
on account of the damages being confined to the consequential 
loss of services, including expenses incurred for medical treatment, 
4&c.^ But in all wrongs of this description it may be said that 
trespass or case lay at the option of the plaintiff.^ 

SEa 77. Nature and Characteristic Features continued. — 
PexBonal Chattels. To maintain trespass in respect to personal 
chattels, it was essential that the plaintiff should have either 
actual possession thereof, or such general or special ownership 

1 2 Saund. PI. & Ev. 854 ; Browne, * 2 Chit. PI. 643, 644 ; Macfadgen 
410. V. Olivant, 6 East;, 887; Bennett v. 

* 2 Saund. PI. &Ev. 868; Browne, AUoott, 2 T. R. 166. 

895, 896. < 2 Greenl. £v. 225 ; 2 Strand. PI. & 

* 1 Chit. PI. 167, 168; Ditchman Ev. 788; Ditohman t7. Bondi8Canip. 
V. Bond, 8 Camp. 525 ; 8 Saund. PI. & 626 ; 2 Chit. PL 654-657 [601 X«nd. 
Ev. 854. ed.]. 
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therein as gave to him the immediate right of poesession, which 
in contemplation of law drew along with it actual possession 
sufficient for the purposes of this action. On this account the 
gist or criterion of the action was said to consist in a forcible dis- 
turbance of possession.^ Hence came the terms a4itual and con* 
struetive possession. It was actttal when the property was in the 
custody of the complainant or in custody of his agents or servants. 
It was constructive when the property was in possession of a bailee 
or carrier subject to the plaintitl'*s immediate right of possession.^ 
The bailor could maintain trespass against his bailee, although 
the latter was vested with the right of possession as incident to 
the bailment, if he violated his trust by damaging or destroying 
the property held in bailment This act of the bailee operated as 
a wrongful disturbance of the bailor's possession intrusted to him, 
and put an end to any right of possession in him incident to the 

bailment, and remitted the bailor to his immediate right of 
possession.^ 

It was also constructively in possession of plaintiff, if he had 
the right of immediate possession, although at the time of the 
trespass or injury it was in the actual hostile and wrongful pos- 
session of another. He could maintain this action against the sec- 
ond or subsequent taker, except possibly when the latter acquires 
possession by delivery and without fault, in which case trover 
was the proper remedy.* In t\^e early stages of common law pro- 
cedure, there seemed to be no civil remedy against the subsequent 
taker for the reason that a right of property was erroneously 
ascribed to trespassers and even thieves.^ 

If, however, the plaintiff was without the right of immediate 
possession, he could not maintain trespass, whatever other rights 
he might have in the property. It could be maintained on a 
limited or special right of property, such as contained in the right 
of possession in a consignee or factor, although actual possession 
was in another.^ So could a person in actual though wrongful 

1 1 Chit. n. 175 ; 2 Saund. PL & Wilson v. Barker, 4 Barn. & Adolph. 

Ev. 861 ; Browne, 402. 614. 

s 2 Saand. PI. & £y. 862, 864 ; 1 « 3 Pol. & Mait. 166, 167. In its 

Chit. PI. 169, 173. origin the action failed entirely against 

* 1 Chit. PI. 169, 172; Browne, the subsequent taker. 11 Harv. L. 
404 ; 2 Saand. PI. & £v. 862, 864. Rev. 286. 

* Barrett o. Warren, 8 Hill, 348; • 2 Saand. PL & Ev. 862, 863; 

Browne, 405. 
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possession maintain this action against a trespassing stranger, but 
not against an owner with the right of immediate possession, or 
any one deriving that right from the owner. ^ 

Ssa 78. Nature and Characteristic Features continaed. — 
Real Property. To maintain trespass for injuries respecting realty 
the plaintiff was required to have actual possession by himself or 
servants. Constructive possession was not sufficient, as in the 
case of personal property. This is the strict rule of the common 
law.^ But in most of the American States the action can be main- 
tained upon a constructive possession, which arises from the right 
of immediate possession, and the absence of actual adverse posses- 
nan in any one else,^ But there can be no constructive possession 
of land which is in 'the actual and adverse possession of another. ^ 

Actual possession of real estate is a fact from which title may 
be inferred, and it has been usually recognized and treated as 
property.^ A person in actual though wrongful possession of 
land could maintain this action against any trespasser not having 
ih^ prima facie immediate right of possession.^ 

In some cases it may be maintained on possession by relation, 
after the plaintiff has gained actual possession. His possession is 
permitted to relate back for the purposes of an action. ^ Thus, if 
a disseisee re-enter, such entry vests in him the possession ah initio^ 
and this action lies by him for any trespass after the disseisin and 
before such entry.® Of course a disseisee can maintain this action 
for the trespass culminating in the disseisin, without re-entry, 
but not for damages subsequent to the disseisin.^ 

Sec. 79. Declaration. The declaration in this action was 
very simple, devoid of fiction, and of inducement other than that 
of title or relationship. It was necessary to mention the person 
or describe the property against which the force had been exerted ; 
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and in the case of property, to allege, in general terms, the plain- 
tiff's right or title to the same and his possession thereof. ^ In 
trespass clausum /regit the close or place upon which the defend- 
ant had entered was required to be designated by name or abut- 
tals. ^ Then followed a statement of the wrongful act complained 
of, with an averment that it was done with force and arms. 

In case of trespass against one's person, the court took cogni- 
zance of the plaintiff's absolute rights therein, which excused any 
averment thereof. If the trespass was against a person in whom 
the plaintiff had relative tights, it was sufficient to state the 
relationship in general terms. It concluded with an allegation 
that the wrong done was 'against the peace of the King and to the 
damage of the plaintiff in the sum claimed.' 

Sec. 80. Judgment. The judgment, if for plaintiff, is for the 
damages assessed by the jury.* 

Consult forms 14 and 15 in the Appendix. 



Abticle II. 

Detintte. 

Sec. 81. Defined. I Sec. 83. Natnre aad ChancteristicB. 

" 82. History. I " 84. Declaration. 

Sec 85. Jadgment. 

Sec. 81. Defined. The action of detinue lies for the recovery 
of a personal chattel in specie in thia possession of defendant and 
wrongfully detained by him.^ To maintain the action it was 
necessary that the plaintiff should have a general or special prop- 
erty in the chattel coupled with the right of immeditate possession 
at the commencement of the suit.® 

Sec. 82. History. In a previous chapter I have alluded to 
the action of detinue as being evolved from the ancient action of 
debt in the detinet, which was employed for the detention of chat- 
tels instead of money.'' This seems to be the accepted history of 
its origin.' 

The writ of detinue is mentioned among the forms of writs pre- 

1 2 Saund. PI. & Ev. 855. 6 i Chit PI. 121, 122 ; Browne. 

« Hilary Rules, 4 Wm. IV. 1 Chit. 858. 859. 
PL 744. « 1 Chit. PI. 122. 

» 1 Stephen, PI. 88, 80. ' Ch II sec. 41. 

* 1 Chit. PI. 186. 8 2 Reeves, 158; 1 Chit H. 121, 

122; 2 Pol. & Mait 171. 
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scribed for the inhabitants of Wales in the reign of Edward I.,* 
but it probably was used before it was prescribed in this statute. 
In its early form it presented a contractual aspect, as for the return 
of chattels bailed and to be delivered under the contract of bail- 
ment.^ The wrong consisted in detaining them contrary to a contract 
express or implied. But the action was proprietary in its nature 
and manifest implication, in like manner with debt.^ The allega- 
tion of a bailment was an argumentative averment of property in 
the plaintiff, because it implied a right of property in the bailor, — 
a fact which the bailee was estopped from denying. It is easy to 
see how the plaintiif came to understand that his right of prop- 
erty was actually denied by the defendant in his breach of the 
bailment, and that he was entitled to his property as owner, as 
well as by contract. This obvious conception tended to enlarge 
the scope of the action, and to divest it of its contractual phase.^ 
It may be conceded that in its early stages in the 13th and 
14th centuries, the allegations of a bailment were usually held 
to be material and traversable.* But in the course of time they 
became fictions, leaving the right of property and the wrongful 
detention as the only material issues for trial.^ When the wrong- 
ful detention of the plaintiffs property became the material issue, 
•the fiction of a finding instead of a bailment was often used.<^ 

According to a recent eminent writer this final scope of the action 
was reached by gradual steps: Jirst, in allowing the action to be 
maintained against the executor of the bailee when the property 
came to his hand ; second, against a person acquiring possession 
from a bailee, or subsequent to a bailment ; third, against the finder 
of property in the absence of any bailment, a conclusion which 
was approved in 1371.® I may add the fourth and final step in 
the trend of the action to its present scope as a proprietary rem- 
edy, which was established after some dissent ; viz. that it lies not 
only when the property comes into the hands of the defendant 
lawfully, but when it has been tortiously taken by the defendant 
or any one else from the plaintiff.® 

1 12S4 ; Statute Walli®, 12 £dw. « 1 Chit PI. 121 ; Gledstane t;. 

I.; 2 Reeves, 13 & 14. Hewitt, 1 Cr. & J. 565; Whitehead 

> 2 Pol. & Mait. 175. v. Harrison, 6 Q. B. n. 8. 423. 

» 2 Pol. k Mait. 175, 176. ' 1 Saund. PI. & Ev. 434 ; 2 Pol. & 

« 2 Pol. & Mait 176. Mait 174 : Brookes, Abr. Detinue, 10. 
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In England this action was supplanted by the action of trover, — 
an action which was free from wager of law, and required a less 
degree of certainty in describing the goods, and which fulfilled the 
same end, — an end which the defendant at his option could ac- 
complish in the action of detinue ; viz. a judgment in damages for 
the value of the goods detained.^ 

After abolishment of wager of law in the reign of William IV., 
it came again somewhat into use,^ but not to any great extent, 
being almost entirely superseded in practice by the action of 
trover. The issues for trial were identical in detinue and trover ; 
viz. the right of possession and the fact of detention or conversion, 
every detention in detinue being a conversion in trover. They dif- 
fered only in the character of recovery, trover being for damages 
only, while in detinue the plaintiff sought a return of the property 
in the first instance, and was compelled to accept damages as in 
trover when the defendant failed to return the property. But the 
fact that he recovered a judgment for the goods in specie operated 
to clothe it with the character of a proprietary action in so far as 
that character can be imputed to actions for the recovery of chat- 
tels, which could not properly be taken from it by a deficiency in 
the execution,' which was sometimes supplemented with assistance 
from equity, until a specific enforcement of the judgment was more- 
perfectly secured by the act of 1854 hereinafter referred to.* 

Eeplevin was a concurrent remedy with detinue in only a very 
limited number of cases, and could not operate to supersede it gen- 
erally in England * But in the United States, since the extension 
in recent times of the action of replevin in all cases of detention of 
chattels, it may be said to be practically superseded by the latter 
action, which has proved itself a more efficient remedy. 

Sec 83. Nature and CJharacterlstic Features. The gist of 
the action as finally settled consisted in the wrongful detention of 
the goods or chattels of the plaintiff, irrespective of the manner in 
which the defendant came into possession. After some difference 
of opinion, the plaintiff's right to maintain the action was finally 
conceded, as we have seen, even when the defendant had come into 
possession by a tortious taking.* 



1 Browne, 425 ; Chit. PL 125. 

* Browne, 359. 

» 2 Pol. & Malt. 174. 

4 Sec. 85. 
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It never lies against a person who was never in possession of 
the chattels ; ^ but it lay although defendant had wrongfully 
parted with the goods before suit' 

After the contractual element which anciently allied this action 
with debt as an action ex contractu was dropped, the material issue 
of a wrongful detention of the plaintiffs goods would seem to ally 
it with actions in tort ; and it is so classed in recent times by dis- 
tinguished authors and jurists.^ 

Its classification with actions ex contractu is supported by great 
authority * but the admitted character of the action is against con- 
tinuing it as an action ex contractu. The fact that it was unfolded 
from the action of debt, and that it continued to be susceptible of 
joinder in the same declaration with debt,^ are only relics of its 
former nature, and not very cogent arguments against classing it 
according to the ex delicto phase it finally assumed. 

Sec. 84. Declaration. It was necessary to describe the chattel 
with more certainty than in trover or replevin.^ The declaration 
usually contained an allegation in general terms of a bailment, or 
of a finding of the chattel sued for, or of both. These facts, as 
already stated, ceased to be traversable, leaving the right of prop- 
erty and the wrongful detention as the only material issues in the 
case.*^ In cases of special bailment it was customary to include 
one count on the bailment, setting it forth according to its terms, 
and alleging a special request for redelivery ; in all other cases it 
was sufficient to declare on the supposed finding by defendant of 
plaintiffs property and his detention thereof.^ Under the Common 
Law Procedure Act of 1852 these fictions were omitted.^ Although 
detinue is defined to be an action for the recovery of chattels in 
specie, no such element appeared in the declaration, which con- 
cluded with a claim of damages for the unjust detention. Its 
original character as a proprietary action is disclosed in the 
judgment. 

1 Jones V. Dowle, 9 M. & W. 19; 4 1 Chit. PI. 181: Warren's Law 

Allen's Ex. v, Harlan's AdniV, « Studies, 294 ; 1 Tidd, Pr. 5 ; Browne, 

Leigh, 42 ; 29 Am. Dec. 205 ; 1 Chit. 817, 858 ; Walker v. Needham, 8 Man. 

PI. 123. & Gr. 557. 
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Sec. 85. Judgment. The judgment, if for plaintiff, was in the 
alternative that he recover his goods, or the value thereof if he 
cannot have his goods, and his damages for the detention thereof. 
The practical working of this judgment resolved the proceeding 
into an action for damages as far back as Bracton*s time.^ The 
right of defendant to retain the goods was conceded upon his pay- 
ment of the assessed value. The recovery in detinue could at the 
option of the defendant be also confined to damages, measuring the 
value of the goods by merely spiriting them away or otherwise dis- 
posing of them before or after judgment, for which wrong trover was 
a concurrent remedy. In such case the plaintiff had no other relief 
than enforcement of the alternative in the judgment for the assessed 
value. As the action generally resulted in a recovery of damages 
only, and in this respect resembled the action of trover, it is easy 
to see how it was superseded by that action, which was free from 
some objectionable features attendant upon detinue.^ 

This defective feature of the action was corrected to a certain 
extent by the Common Law Procedure Act of 1854, in which the 
court or judge, upon, application of the plaintiff, had the discretion 
of awarding an execution for return of the chattel detained, with- 
out giving defendant the option of retaining it upon paying the 
assessed value. Upon failure to find the chattel, the sheriff had 
authority, unless otherwise ordered by the court or judge, to enforce 
return by distraining the defendant by all his lands and chattels; 
or, at the option of plaintiff, to make out of defendant's goods the 
assessed value of the chattel detained.^ The fact that the chattels 
could not be seized at the commencement of the proceeding impaired 
its efficiency as a proprietary action, and led to its disuse. 

See writ and declaration in Appendix, forms 16 and 17. 



Article III. 

Tref^pass on the Case* 

Sec. 86. Defined. I Sec. 88-94. Nature and Characteristics. 

*' 87. Historj. I " 95. Declaration. 

Sec. 96. Judgment. 

Sec. 86. Defined. Trespass on the case, commonly called ca^, 
is the generic name of an action to recover damages for an injury 

1 2 Pol. & Mait 173 ; Walker r. < 1 Chit PL 125 ; Browne, 850. 
Needham, 3 Man. & 6r. 557. • 17 & 18 Vict. c. 125, s. 78. 
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tu one's rights in respect of his person, or the person of others in 
whom he has relative rights, in respect of his health, reputation, 
privacy, and domestic comfort, or in respect of his property, real 
or personal, caused by the wrongful act of another, uiKiccampanied 
with force actual or implied; or when the injuiry to said rights is 
the indirect or secondary eifect of a wrongful act a/xomparmd with 
force actual or implied.^ 

If the right affected by the wrongful act is intangible, incor- 
poreal, in reversion, or disconnected with possession or the right of 
possession of property, it is incapable of being affected directly by 
the application of force, and the injury in such case, if any, must 
necessarily be the indirect or consequential effect of the wrongful 
act, if accompanied with force .^ If unaccompanied with force, the 
injury, if any, is consequential only. 

Sec. 87. History. This form of action originated in the neces- 
sity of the plaintiff for a writ of some kind, when no form could 
be found in the register of writs adapted to the peculiar nature 
of his case. His right to a writ of some kind was recognized at 
common law by the maxim Uhi jus ibi remedium, but in many 
instances it was reluctantly and doubtfully conceded by the officers 
in Chancery. When issued it was classed among magisterial writs, 
so called from being framed by the masters or principal clerks of 
Chancery to suit the particular case.* By the statute of Westmin- 
ster Il.'^'the duty was enjoined upon the officers of Chancery to 
issue a proper writ in any case for which no writ could be found in 
the register of writs, but which was similar to cases for which writs 
could be found. As the cases in which new writs were usually 
wanted sounded in tort, and resembled somewhat the wrongs for 
which trespass vi et armis was a proper remedy, the new writs 
under the statute naturally took on the form of that action, and 
appeared as an extension of it to a great variety of cases under 
the name of trespass on the case.^ It has been regarded as the 
appropriate remedy for injuries caused by miscondiict for which 
the law has provided no other adequate remedy .• 

The subtle and refined distinction between injuries effected 
immediately by force, and those resulting as the consequence of 

1 1 Chit. PL 132, 133 ; 1 Saund. PI. « Bracton, fol. 413 b ; Crabb'e Eng. 

& Ev. 335, a36, 337 ; Browne, 367 ; Law, 547, 548. 
Walker, Am. Law, 617; 3 BL Com. « 13 Edw. I. o. 24 [1285> 
122. < Crabb*8 Eng. Law, 290, 201. 

« 1 Chit. PI. 132, 133. • Griffin t;. Farwell, 20 Vt. 161. 
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wrongful acts, with or without force, was not well understood or 
preserved in the reign of Edward IIL/ many of the writs of tres- 
pass on the case, like those of trespass vi et armis, containing the 
averment that the wrongful acts complained of were done with 
force and arms and against the peace.^ After the clause of vi et 
armis was omitted, the writ often continued the averment of 
contra pacem? The distinction came out clearly in the reign of 
Henry IV.,* and ever after constituted the test between trespass 
vi et armis and the great variety of actions of trespass on the 
C€we.* 

In considering the action of assumpsit, I have explained how 
this form of action was extended to the breach of simple contracts 
under the name of trespass on the case on promises, when the 
breach consisted in malfeasance or imperfect performance ; ^ also 
how it was further extended in the reign of Henry VU to a breach 
which consisted in m^re non-performance;^ and how this last 
extension resulted in disconnecting the action of trespass on 
the case on promises from its classification with actions of tres- 
pass on the case, and in the establishment of the modern 
action of assumpsit, which takes its classification with actions 
ex contractu,^ 

The distinction between trespass and case has not been pre- 
served in all the States in which common law pleading has been 
retained in a modified form.^ Of course it has ceased to exist in 
England under their new procedure, and it never had any counte- 
nance from the code procedure in the United States. 

SEa 88. Nature and Characteristic Features. This form 
of action as finally settled always sounds in tort, and is classed 
with actions ex delicto.^ Its nature, as disclosed in the practice 
of the courts prior to the Hilary rules of 1884, is very point- 
edly alluded to in the following language of Lord Mansfield: 
"There is an essential difference in pleading between actions of 
trespass, and actions on the case; the former are actions stricti 

^ 1327-1377. A, Vol. I. 240, 241 ; also in Ham- 

s 2 Reeves, 304, 306, 807. mond, N. P. 4-23. 

* Fitz. N. B. 02. * 2 Reeves, 500. 

* 1300-1413. ' 1422-1461. 

» 2 Reeves, 508. See an ex- * 2 Reeves, 606, 607. 

haostive discussion of the dis- * Sections 52, 53. 

tinction between the two actions ^o 26 Am. & Eng. Enoyo. Law, 700 

in Comyn, Dig. Action, M. 2, note " 1 Chit. PL 125, 188. 
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juris, and therefore a former recovery, release, or satisfacton can- 
not be given in evidence (under the general issue), but must be 
pleaded ; but an action on the case is founded upon the mere jus- 
tice and conscience of the plaintiffs case, and in the nature of a 
bill in equity, and in effect so ; and therefore a former recovery, 
release, or record and satisfaction need not be pleaded, but may be 
given in evidence; for whatever will in equity and conscience, 
according to the circumstances of the case, bar the plaintiff's recov- 
ery may in this action be given in evidence by the defendant 
(under the general issue), because the plaintiff must recover upon 
the justice and conscience of his case and on that only,^' ^ Subsequent 
to the rules of 1834 the scope of this action was somewhat limited 
by the restrictions imposed upon the effect of the general issue ; 
and it may be safely remarked that its equitable nature has never 
been recognized by the courts to the extent of giving to it the full 
effect or form of a bill in equity, as expressed by Lord Mansfield. 

In applying its leading principles it may be conveniently con- 
sidered as the appropriate remedy for certain injuries to the rights 
of person and property. 

RightB of Penon. It lies for injuries to the rights of personal 
security and personal liberty in the individual, when the injury 
is the consequential and not the immediate effect of the wrongful 
act' Under this head may be classed the rights of life, liberty, 
immunity from bodily harm, — the rights of health, reputation, 
domestic comfort, and individual privacy. When these rights are 
affected by the negligence of others, case is the appropriate remedy. 
It also lies for injuries to these rights from mischievous animals ; 
from public nuisances ; from malicious prosecution, and arrest 
under regular process; from libel and slander. 

Sec. 89. Nature and Characteristic Features continiied. — 

Rights in the Persons of Others. This action lies for injuries to 
what are usually denominated relative rights, — rights which one 
is permitted to have in the person of another by virtue of his re- 
lation, as parent, husband, or master. It may be maintained for 
seducing and harboring wives or alienating their affections, for en- 
ticing away or debauching daughters and servants. When injuries 
to these domestic relations are accompanied with force, or when 
force may be implied, trespass vi et armis may be maintained ; ^ but 

1 Bird V, Randall, 3 Burr. 1253. • 1 Chit. PI. 134; Browne* 374. 

« 1 Chit. PI. 133; Browne, 368. 

Mavtin Civil Pbockdubb— 6 



82 CIVIL PROCEDURE. [CffAP'/'lH. 

it is optioual with the complainant to found hid actioii on the con* 
sequential effects of the force, in the loss of services and society, 
and to sue in case.^ 

Sec. 90. Nature and Charactexlatio Features continued. — 
Personal Chattels. It lies for an injury to one's rights in 
personal chattels resulting from a wrongful act committed with 
force, provided the injury is the consequential and not the imme- 
diate efiTect of the act, or where the right affected is intangible, in 
reversion or disconnected with possession.* Injuries to rights in- 
hering in personal chattels are too numerous to mention. Neither 
possession nor the right of possession is necessary to maintain 
the action, as in trespass. It is suf&cient that any right in the 
chattel disconnected with actual or constructive possession has 
been infringed. 

Sec. 91. Nature and Characteristic Features continued. — 
Contracts. 1. Non-performance. In respect to ordinary con- 
tracts it may be safely said that mere non-feasance or nan-perfonn- 
ance is no longer an injury for which this action is a remedy. 
Its ancient use for that purpose under the name of trespass on the 
case on promises, and how that use resulted in developing the 
modern action of assumpsit, have been explained.* So far as ordi- 
nary contracts are concerned, there must be something more than 
mere non-performance to support this action. There must be some 
breach of a duty imposed by law, as distinguished from the duty 
imposed by contracts. 

Upon that class of persons who hold themselves out as con- 
ducting public occupations or callings, such as carriers, innkeepers, 
ferrymen, wharfingers, etc., the law, for reasons of public policy, 
imposes the duty of assuming the contracts implied in their occu- 
pations, upon the customary consideration, and for any refusal to 
comply with this duty case will lie. Mere refusal to assume the 
contract, or mere refusal to perform it when assumed, operates as 
a breach of the duty imposed by law.* 

Sec. 92. Nature and Characteristic Features continued. — 
Contracts. 2. ACisfeaBanoe. If, however, a person commences 

1 2 Greenl. Ey. 225 ; 2 Saund PI. & « 1 Chit PI. 184-136 ; Browne, 875 ; 

'£y. 788^ ; Ditchman v. Bond, 8 Camp. 1 Saand. 812; Lane v. Cotton, 1 Salk. 

626, note. 17; Churchman t;. Tanstal, Hardres* 

< 1 Chit. PI. 184 ; Browne, 876. 162 ; Elsee v. Gatward, 5 T. R. 148. 

• See Sections 52, 58. 
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to perform a cputract, even though it be gratuitous, );he law im- 
poses a duty on his part to perfprm it so far and in such a manner 
that the other party shall not be injured by his interference ; and 
for a breach of this duty, case will lie upon the ground of mis- 
feasance or mal-performance.^ 

Whenever the common or statute law impose^ duties or obliga- 
tions upon parties to contracts, this action will lie for any violation 
of such duties or obligations, although they are incident to the 
contracts and expressly included in them.^ Thus, in all contracts 
in which acts are to be done by one party in possible connection 
or contact with the person, property, or rights of the other party, 
the law imposes the duty of reasonable care and diligence in per- 
formance ; and case will lie for a breach of this duty by which 
damage ensues, even though the contract may have expressly 
provided for the payment of such damages.^ 

Physicians, attorneys, artificers, dentists, and other persons pro- 
fessing knowledge and skill in their respective professions and 
trades, are not bound to act when called upon, or to assume any 
contract relation, and are therefore not liable for non-feasance in 
that respect. But when they contract to act, the law imposes on 
them the duty of acting in good faith, and with the skill and 
diligence customarily exercised by parties under like circum- 
stances ; and any breach of this duty renders them liable in this 
action.* 

The law imposes on agents in every line of business the duty of 
acting in good faith, and of exercising reasonable diligence, and 
such care and skill as are ordinarily possessed by persons of com- 
mon capacity engaged in the same business, and for any breach of 
this duty resulting in damage to their principals, case will lie 
against them.^ 

Certain duties are imposed by law as incident to the relation of 
landlord and tenant, and this action will lie for breach of them, 
although the act complained of may in some cases constitute the 
breach of an express covenant.® 

1 Browne, 875; Dartnall v. How- Dearborn v. Dearborn, 15 Maas. 316; 

ard, 4 B. & C. 345. I^ighton v. Sargant, 27 N. H. 400 ; 

3 Browne, 875 ; PartnaU v. How. 59 Am. Dec. 388. 
ard, 4 B. & C. 860.* » Heineman v. Heard, 50 N. Y. 35. 

» Dean v. kcUan, 48 Yt, 412 ; 1 • 1 Chit. PI. 135 ; Burnet v. Lynch, 

Chit. PI 135. 6 B. & C. 589 ; Middlehropk v. Corwin, 

^ c^ ,3Mrnet v,. hj^^t 5 ^. & C. 589; 15 Wen^i 169. ' ' 
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The fact that a statutory remedy is given for these violations of 
duty does not exclude the common law action of case. ^ 

These duties or obligations, although implied by law, have been 
very generally treated as furnishing the basis of fictitious and im- 
plied promises, sufiBcient to sustain actions ex contractu. In con- 
nection with this use, they have been designated in former as well 
as in recent times as arising from quasi contracts,^ If the law 
implies no duty, then there can be no ground for case, nor for 
implied assumpsit. The remedy in such case must be on the 
terms of the express contract 

Sec. 93. Nature and Characteristic Features continued. — 
Contracts. 3. Interference. Case is the appropriate remedy for 
redress for all unlawful interference in the performance of con- 
tracts by persons who are not parties to the same. Outside of the 
contracts of household servants, the authorities are in conflict as 
to the interference which becomes actionable for either prevent- 
ing the contractual relation, or preventing a performance of its 
obligations when the relation is assumed. The subject has 
engaged the attention of the courts in recent days, and a ref- 
erence to the adjudications will answer the purposes of this 
treatise.^ 

Sec. 94. Nature and Characteristic Features continued. — 
Real Property. Case lies for wrongs to the corporeal rights of real 
estate committed without force, or where such wrongs are the con- 
sequential and not the immediate effects of force; or where the 
rights aflfected are incorporeal or in reversion, and not connected 
with possession.* Nuisances, obstruction of windows, waste, 
excavations endangering walls, etc, are remediable in this action. 
It also lies for wrongs affecting incorporeal realty, such as rights 
of common, rights of way, franchises, easements, licenses, and 
liens appertaining thereto.* 

Sec. 95. Declaration. The declaration should disclose the 
circumstances under which the wrong was committed. 

It should contain : 1st, a statement or description of the person 
or thing affected ; 2d, a statement of the plaintiff's relation thereto 

1 Bellant v. Brown, 44 N. W. 326 on Torts, 497 ; Walker v. Cronin, 107 

(Mich.). Mass. 555; Allen v. Flood, Law Rep. 

^ Browne, 384 ; Keener, Qaasi 1898, App. Cas. 1 ; Vegelaha v, Gunt- 

Contract, 6. ner, 167 Mass. 92. 

» Lumley v. Gay, 2 E. & B. 216; * 1 CJiit. PL 139; Browne, 388. 
Estey V. Smith, 45 Mich. 402 ; Cooley ^ 1 Chit. PI. 142; Browne, 893, 894. 
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or interest therein, which passed by the name of inducement; 3d, 
a statement of the act from which the injury flows ; 4th, a state- 
ment of the damages resulting therefrom, for which recovery is 
asked; 5th, the conclusion, according to the form used in the 
court. 

It ought not to state anywhere that the act complained of was 
committed vi et armis, or corUra pacem. ^ 

In other respects, the declaration depends upon the particular 
circumstances on which the action is founded, a fact which gives 
rise to a greater variety of statements than in any other form of 
action.^ There are no fictitious allegations as in trover, and the 
declaration more nearly resembles a bill in equity or petition of 
the code pleader than any other declaration at common law. 

Sec. 96. Judgment. The judgment is that the plaintiff re- 
cover a sum of money ascertained by the jury for his damages sus- 
tained by the committing of the grievances complained oi 

See writ and declaration in Appendix, forms 18, 19. 
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Trover. 



Sec. 97. Defined. I Sec. 102. Qualifications and Distinctions. 

** 9S-101. History. I " 103. Declaration. 

Sec. 104. Judgment. 



Sec. 97. Defined. Trover lies to recover damages for the value 
of specific personal chattels wrongfully converted by defendant to 
his use. To maintain the action, it is necessary that the plaintiff 
should have at the time of the conversion a right of property in 
the chattel, either general or special, together with actual posses- 
sion, or the right of immediate possession. ^ The right of imme- 
diate possession, such as belongs to a carrier, factor, or consignee, 
irrespective of any other right of property, has been held suflfi- 
cient to maintain the action.^ Indeed, bare possession, even 
though wrongful, is sufficient to maintain it as against every one 
but the rightful owner. ^ 

1 1 Chit. PI. 146. 2 Saund. 47 d; 2 Saund. PI. & Ev. 

« 1 Chit. PI. 145. 877, 879. 

s 1 Chit. PI. 146, 148; 2 Saund. > Browne, 426, 481 ; 2 Saund. 47 e; 

PI & Ev. 869 ; Browne, 426. Saund. PI. & Et. 878 ; Steyenson v. 

* Browne, 480; Wilbrahamv.Snow, Newham, 13 C. B. 285. 
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The owner of any special title, which includes the tight of im- 
mediate possession, can maintain it against the general owner 
who has parted with or never had the right of possession.^ 

Sec. 98. History of its Origin and Development Trover 
in its origin was a species of trespass on the case for the recovery 
of damages against a person who had found goods and refused to 
deliver them to the owner on demand, but converted them to his 
own use.^ A case of trover is reported in the reign of Edward 
VI. ; ^ but it is believed that it came somewhat into use in the 
previous reign of Henry VIIL* It has been maintained with 
much force and learning by an eminent author that trespass on 
the case for conversion — modem trover — developed from the 
ancient action of detinue sur trover^ the first case appearing in 
1479. « 

It is evident that the facts of losing by the plaintiff, and find- 
ing by defendant, were not in their nature essential ingredients of 
the wrongful conversion. Any other state of facts which furnished 
the defendant an opportunity to convert the plaintiff's property to 
his use would answer the purpose of these allegations quite as 
well. They were, at most, only allegations of inducen^^* 

In accordance with this truth, these allegations at a ve^^arly 
day came to be treated in the courts as immaterial and non-trav- 
ersable, the gist of the action being regarded as contained in the 
wrongful act of conversion. Notwithstanding their fictitious char- 
acter, they were not dispensed with by the Hilary Rules of 1834, 
but were continued in the forms of pleading down to the Common 
Law Procedure Act of 1852.^ 

3ec. 99. History, etc., continued. — Bxtension of the Aotiozu 
In the course of time a gradual change took place in respect to the 
nature of the wrong which went by the name of conversion, which 
greatly broadened and extended the action. The theory of the 
action in its origin implied that the defendant in some manner 
had come lawfully into possession of the goods, and that he not 
only detained them from the plaintiff after demand, but had aha 
converted them to his own use.® It was not sufficient that he 

^ BenjamiD v. Stremple, 13 lU. * 11 Hanr. L. Rev. 882-884. 
466 ; Hutton v. Arnett, 51 HI. 198; • Esp. N. P. 587. 
Dilworth v. McKekey, 80 Mo. 149. ^ 15 & 16 Vict. c. 76. 

a \ Chit. PI. 146. • Cooper v. Chitty, 1 Burr. 81 ; 

« 1547-1558. S. C. 1 Bl. Rep. 68. 

« 1508-1547. 8 Reeyes, 406. 
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detained them wrongfully after demand : such an act might sup- 
port detinue, but to maintain trover it was necessary to allege and . 
prove that he had also converted them to his own use. The form 
of the action contained an allegation of the date and fact of con- 
version, distinct from the allegation of a wrongful detention^ and , 
in addition to it. 

When the goods of plaintiff came lawfully into the possession 
of defendant, and he had actually converted them to his own use 
by consuming or making use of them as his own, the act was not 
always easy to prove, as it was often within the secret and exclu- 
sive knowledge of the defendant The most that could be done by 
plaintiff was to demand his goods, and govern his conduct by the 
action of the defendant in refusing to deliver them. He had a 
right to infer the very worst against the defendant if his refusal 
was not accotnpanied with lawful justification and excuse. The 
burden of explaining and establishing the justification would 
naturally fall on the defendant 

Sec. 100. History, etc., contitiaed. — iSztension of the AotiQn, 
contintied. To help the plaintiff from the embarrassment of prov- 
ing jg|yie first instance an actual conversion, which the nature of 
the a^Kn at that time required, the courts adopted a rule at a 
very early day by which proof of a demand and refusal to deliver 
in answer to the demand was accepted as prima facie evidence 
that the defendant had converted them to his own use. Upon this 
evidence the jury was at liberty to find that the defendant had 
actually appropriated the goods to his own use.^ In this manner, 
the original theory of the action, to the effect that an actual con- 
version as well as an unlawful detention had to be established, was 
. maintained by the courts. 

But in the course of time they became sensible of the fact that 
the plaintiff's injury actually consisted in being deprived of his 
property, and that this injury remained substantially the same 
whether the defendant, after so depriving' him of his property, 
appropriated it to his own use by consuming it, or by destroying 
it, or by giving it over to another. 

The logic of this perception naturally led to an extension of the 
meaning of the term conversion, which had been settled on ^ the 
gist of the action, by which it was held to represent eve^ .wrpng- 

1 Mires v. Solibaj, 2 Mod. 242 ; 2 R. 475 ; Chanc. Oxford, 10 Coke, 
HoW, Abr. 693; Smith v. Milles, 1 T. 53, 56. 
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ful act of depriving the plaintiff of his possession, or right of pos- 
session, over his personal chattels, irrespective of any distinct 
appropriation of it to the defendant's use.^ 

Its broadened use may be more easily understood by a simple 
classification of the wrongful acts for redress of which the action 
finally came to be employed. 

First, It lies for every tortious taking or destruction of per- 
sonal chattels in the actual or constructive possession of plaintiff; 
and for any tortious interference by which the actual or construc- 
tive possession of plaintiff has been displaced or denied. This 
division contemplates that the actual possession or custody of the 
chattels at the time of the wrongful act should be in the plaintiff, 
or some third party for him, and not in the defendant. A demand 
was never necessary in this class of cases. ^ 

Second. It lies for any wrongful detention of the personal chat- 
tels of plaintiff by defendant, after his right of possession has 
ceased, or any wrongful use by defendant of the plaintiff's per- 
sonal chattels, of which he [defendant] had in the first instance 
acquired lawful possession, by which the plaintiff's right of prop- 
erty is denied by defendant, or which is inconsistent with the 
purposes for which it was bailed or delivered to him. ^ In this 
division the lawful possession or right of possession is in the 
defendant, and remains unchanged until the wrongful act. In 
absence of any distinct act of appropriation to defendant's use, a 
demand was necessary to make out a prima facie case of conver- 
sion. A refusal to deliver without jiistifiable excvse came to be 
in itself a conversion, and not mere evidence of it* 

Ssa 101. History, etc., continaed. The ancient rule making 
demand and refusal mere evidence of a conversion was thus sub- 
stantially superseded by the extension of the meaning of the term 
conversion. Notwithstanding this, the original form of the dec- 
laration, which alleged an unlawful detention after demand, as 
well as an actual conversion, was continued unchanged down to 
the Common Law Procedure Act of 1852. According to that act, 
it was sufficient to allege that the defendant converted to his own 

1 Wilbraham v. Snow, 2 Saund. Drew p. Spaoldin^, 45 N. H. 472 ; £r- 

47 k., 47 1, 47 m. win r. Clark, 13 Mich. 10. 

< Bruen v. Roe, Sidf. 264 ; 3 Salk. « Baldwin v. Cole, 6 Mod. 212 ; 

365. Bristol v, Burt, 7 Johns. 254 ; Spencer 

* Mulgrave v. Ogden, 1 Cro. Eliz. v. Blackman, 9 Wend. 167; Hall v. 

210 ; Cooper v. Monks, Willes, 52 ; Robinson, 2 Comstock, 293. 
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use or wrongfully deprived the plaintifif of the use and possession 
of plaintiff's goods.* Conversion and deprivation of property had 
become for a long time convertible terms, and the last mentioned 
act recognized the fact Although deprivation of property was 
implied in the term conversion, the act makes use of the term con- 
version probably in deference to the ancient state of things, or to 
lepel the inference that it might not be included in the definition 
of the essential requisites of the action.^ 

After the action had thus become broadened by the construction 
of the courts, it was more often employed. Although it remained 
in its nature an action of case, on account of its extension and 
frequent use it came to have a classification by which it was sepa- 
rated and distinguished from all other actions of case ; and instead 
of being designated or classed as an action of trespass on the case 
for the trover and conversion of personal property, it was classed 
and known as an action of trover and conversion.^ It superseded 
to a great extent the action of detinue, — which usually resulted 
only in recovery of the value of the property detained, — on 
account of its exemption from the defence of wager of law, and on 
account of the less particularity permitted in its description of the 
property converted.* 

Sec. 102. Qualifications and Distinctions. To the nature 
and leading features of this action as developed in our sketch of 
its origin and history, it is deemed proper to add a few well 
recognized distinctions and qualifications, which have obtained in 
the extended uses for which it has been invoked. 

It lies, as we have seen, for the wrongful deprivation of £Iie 
plaintiff's dominion over his personal property. Damages wefe 
not claimed or given on account of any trespass in the taking or 
detention, but only for the act of converting, as settled in its 
modem sense, which was implied in every tortious taking, as well 
as in every refusal, without legal excuse, to restore. The plain- 
tiff, by bringing this action for the conversion of his goods, waived 
his right to damages for any forcible trespass which might have 
accompanied the act of conversion.* The injured party being 

M6 & 16 Vict. c. 76 ; Sched. B. * 3 Bl. Com. 152. 
28. * Browne, 425. 

' London & Westm. Loan Co. v. * Cooper v. Chitty, 1 Burr. 81 ; 

Drake, 6 C. B. n. s. 798 ; Baker v. S. C. 1 Bl. Rep. 67, 68. 
Gray, 17 C. B. 462. 
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always at liberty to qualify, but not to increase or magnify a tort.^ 
It thus became a rule that, for the taking and carrying away of his^ 
goods, the plaintiff could sue in trespass or trover at his option.' 

It lies for the conversion of every kind of personal chattels 
possessing physical form and susceptible of manual caption. It- 
lies for the conversion of promissory notes, checks, bonds, policies 
of insurance, certificates of stock, title deeds, account books, and 
copies of records.* 

It could be maintained by the general owner as against a 
wrongdoer interfering with the actual possession of a carrier or 
other mere bailee, the possession of the bailee being in law the 
possession of the general owner or bailor as against all unlawful 
interference.* 

It can be maintained not only against the original wrongdoer, 
but against every succeeding acquirer of the goods, even though 
he acquire them in good faith.^ 

The motive of the wrongdoer is not an essential ingredient of 
the action. A carrier or bailee's delivery by mistake, or under a 
forged order to the wrong person, will support the action ;• but a 
negligent loss by a bailee in taking care of the goods does not 
render him liable in this action.'' 

If the goods converted have been changed by the labor and skill 
of the wrongdoer into a different kind of property, the owner can 
maintain trover for them in their changed form ; but it is other- 
wise when the change has been effected by the labor and skill of 
an innocent acquirer of the property .' A conversion of itself did 

1 Bishop V. Montague, Cro. Eliz. enridge v, McAfee, 64 Ind. 141 ; Tnt- 

824 ; 2 Saund. PI. & £v. 869. tie v. Hanlon, 74 Mich. 652 ; 6 Wait's 

3 DalstoQ t;. Janson, 1 Salk. 10, Ac. & Def. 180, 163. 

note; Lyne i?. Moody, 2 Stra. 851; * Claflin i\ Boston, &c., 7 Allen, 

PbillipB V. Bacon, East, 298. 341 ; Devereux v, Barclay, 2 B. & 

s 1 Chit. Pi. 167; Alsager v. Close, Aid. 702; Hawkins v. Hoffman, 6 

10 M. & W. 576 ; Grant v. Vaughan, Hill, 586. 

8 Burr. 1516; Kingman o. Pierce, 17 ^ Moses v. Norris, 4 N. H. 804; 

Mass. 247; Alexander v. Bundle, 75 Hawkins v. Hoffman, 6 Hill, 586. 

III. 85; Snow v Alley, 144 Mass. 546; * Cowen's Treatise, s. 579 ; Betts 
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Wait's Ac. & Def. 155. McCoon, 8 Corns. 879 ; Rice v. Hoi- 
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^ 2 Saund. PI. & Ev. 878 ; Scatter 't;. Clark, 18 Mich. 10; Wait's Ac & 

good V, Sylvester, 15 Q. B. n. s. 506; Def. 170. 
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not imply an acquisition of property by defendant, at least as 
against the owner, but only a wrongful deprivation of the plaintifiTs 
right to it.^ It has been shown that, in archaic law, property was 
ascribed to the trespasser, and even to the thief, in like manner as 
to a disseisor.' At the present time a wrongdoer in possession 
has a good title as against every one but the true owner. 

Trover did not lie in favor of one cotenant as against another for 
conversion of an undivided interest in a chattel, unless the acts of 
conversion amounted to a destruction or sale of the property.' In 
some cases it has been held that a refusal by one tenant to permit 
his cotenant to participate in the use of the chattel amounts to 
a conversion.^ If a conversion has once taken place, a return of 
the property is no defence, but is admissible in mitigation of 
damages.^ 

The owner of a special title with the right of immediate 
possession can maintain the action against the general owner, but 
in such case the interest of the general owner operates to reduce 
the damages to the value of the plaintiffs special title.^ Every one 
who aids or assists in the conversion of property is liable in this 
action, whether with knowledge of the plaintiffs right or in igno- 
rance of it.^ 

Sec. 103. The Declaration. The declaration should contain a 
description of the chattels converted, which need not be as particu- 
lar as in detinue or replevin ; also, a statement of their value.^ It 
must also contain an averment of plaintifiTs title or interest in the 
chattels, which may be in general words, as that he was lawfully 
possessed of the same as of his own property.® It contained the 
fictitious and non-traversable allegations of a bailment or finding 
of the pW)perty, until abolished in England in 1852 by the Com- 
mon Law Procedure Act. Then followed the allegation of a re- 
fusal to deliver on demand. After this came the gist or gravamen 
of the action as expressed in the allegation of conversion to 

1 1 Chit PI. 146; Browne, 4S6; 117; Partridge t^. Dartmouth Col., 5 

2 Saund PL & Ey. S69. S. H. 286 ; Billings v. Tucker, 6 Gray, 

« 3 Harv. L. Rev. 29, 368 ; Grant v. King, 14 Vt. 307 ; Dil- 

» Watson 17. King, 4 Camp. 272 ; worth v. McKelvey, 30 Mo. 149. 

2 Saund. PL & Ev. 887; Browne, 433; '6 Wait's Ac. & Def. 140, 175- 

MayheW v. Herrick, 7 C. B. 229. 177. 

« Bray v. Bray, 30 Mich. 479. * 2 Sannd. PI. & Ev. 871 ; 1 Chit 

» B WtLiVi^ Ac. & Def. 220. PL 377. 

• Allen V. Spencer, 1 Edm. (N. Y.) * 2 Saund. PL & Ey. 870. 
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defendant's use, the date of which had to be all^ed.^ The con- 
clusion was to the damage of plaintiff in a sum certain, which 
should be large enough to cover the value of the goods at the date 
of the conversion, and any other loss immediately consequent upon 
the conversion. 

See declaration in Appendix, form 20. 

Sec. 104. Judgment. The judgment is for damages as assessed 
by the jury and for costs. 



Article V. 

Beplevin. 

Sec. 105. Defined. I Sec. 113. Characteristic Features. 

*' 106-112. History. | ** 114. Declaration. 

Sec 115. Judgment 

Sec 105. Defined. The action of replevin lies in favor of the 
owner of flpftpipn fihattf^^g wrongfully takftn from him, for the pur- 
pose of regaining possession thereof, and Hamag^^ for the wrnngfn l 
taking an d detention.^ The original writ, which will be noticed 
hereafter more particularly, gave to the action a dual character. 
It furnished a speedy remedy for regaining possession of the 
chattels, and empowered the sheriff to entertain a proceeding in- 
cident thereto, for the purpose of determining the legality of the 
taking and detention, and awarding damages for the wrongful act. 
If the action is viewed from the first command of the writ alone, 
it would seem to be a proceeding to regain possession of personal 
property wrongfully taken and detained ; and it has been so defined 
bv some authors.* If viewed from the second command of the 
writ and from the declaration, it would seem to be an action to 
recover damages for the unlawful taking and detention of personal 
property, and it has been so defined by other authors.* But in 
reality the action always included both elements as expressed in 
our definition; and notwithstanding statements construed to the 
contrary,* no case of replevin has been found in the reports which 
has not been commenced with a writ requiring the sheriff to cause 
the goods to be replevied, or by plaint in the sheriffs court, followed 

1 Saund. PI. & Ev. 871. * Steph. PL 20; 1 Tidd, Pr. 5; 

s 3 Bl. Com. 145 ; 1 Chit. PI. 163 ; Saund. PI. & Ev. 760. 
2 Greenl. Ey. 560. - * Pearson v, Roberts, Willes, 668. 

* Bouvier, Law Diet, Replevin. 
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by a precept to replevy the goods.^ The two proceedings were 
never distinct or independent of each other. A recovery of the 
goods under the first command of the writ was always provisional 
upon the result of the proceedings under the second command to 
do justice ; and if the plainti£f failed in the proceedings under the 
latter command, the goods had to be returned to defendant. It 
may be said that, if the sheriif failed to replevy the goods because 
they were eloined or withheld by defendant, the plaintiff was at 
liberty to go on with the remainder of the proceedings, or to bring 
a new replevin, or institute some other independent action.* 

Sec. 106. History. — Orl^ and Scope. The authorities all 
agree that replevin originated in common law as a remedy against 
the wrongful exercise of the right of distress for rent.^ But it 
seems to have been occasionally employed at a very early day in 
other cases of a wrongful taking.^ The use of it in other takings 
was so rare for several centuries that we find Blackstone asserting 
that it lies only against a distrainor.^ But this restriction of the 
remedy never existed even in theory, and was contradicted by oc- 
casional decisions ; and after Blackstone wrote, his statement was 
challenged as erroneous, and the action was held to lie in all 
wrongful takings,® except when done under process against the 
plaintiff.*^ It has not been extended by judicial authority to the 
wrongful detention or conversion of chattels distinct from or inde- 
pendent of a wrongful taking.^ This further extension, however, 
has been effected in many of the American States by legislative 
enactment,® and in some by judicial authority.^^ 

Sec. 107. History contiiiued. — The Origiiiai Writs. To under- 
stand the action thoroughly, it will have to be considered from the 
standpoint of its origin as a remedy against an illegal distress. 



1 Wilk. Repl. 6 ; Fletcher v. Wil- 
kins, 6 East, 286. 

a Wilk. Repl. 20; Fitz. N. B. 69 
L.; Lntw. 115(); 2 Roscoe, Ac. 626. 

8 Co. Litt 145 b; 2 Roscoe Ac. 
621 ; 3 Bl. Com. 145. 

* 12 Co. Rep. 79 ; 5 Co. Rep. 107; 
2 Selwyn, 1185, 1186 ; Atty. Gen. ». 
Brown, 1 Swanst. 30 ; Dore v, Spur- 
vey, 2 Stark. 285; Taylor i;. James, 
Godbolt, 150. 

* 3 Bl. Com. 145 ; Mellor v. 
Leather, 1 £. & B. 619. 



* Shannon v. Shannon, 1 Sc-h. & 
Lef. 327; George v. Chambers, 11 M. 
& W. 149; Allen v. Sharp, 2 Exch. 
352 ; Comyn, Dig. Repl. A. 

^ Comyn, Dig. Repl. D. 
8 Mennie v. Blake, 6 E. & B. 843 ; 
Evans u. Elliott, 5 Ad. & £. 142. 

• Morris, Repl. 46, 47 ; WbIVs Ac. 
& Def. 455, 456. 

^^ Marston r. Baldwin, 17 Mass. 
606. 
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A laadlord at oommoR law had the right without writ or precept 
to take the chattels of his tenant and retain them in his posses- 
sion as security for. r^nts due him. A wrongful exercise of this 
right was regarded as a serious offence against the Grown, which 
could not he redressed by the inferior courts withput special au- 
thority emanating from the sovereign.^ 

The remedy furnished by the common law to redress this wrong 
consisted in the writ of replevin, which issued out of Chancery. It 
was in use as early as the reign of Henry 11. It appears in the 
register of writs; and its introduction was ascribed by the author 
of the Mirror to Glanville, Chief Justice of Henry II., in whose 
treatise it is mentioned.' 

This writ was addressed to the sheriff, and commanded him to 
cause to be replevied to the plaintiff his cattle, goods, and chattels 
which the defendant had taken and unlawfully detains as he saith, 
and afterwards cause him to be brought to justice for the same, 
that no more complaint be heard for want of justice.' Before the 
sheriff executed this writ he was required at common law to take 
pledges from the plaintiff that he would prosecute a suit for the 
purpose of determining the legality of the distress. 

If the sheriff failed to execute this writ the plaintiff was entitled 
to an alias. Neither the original or alias were returnable to the 
Superior Courts. They operated only as commands to the sheriff 
to replevy, and afterwards determine the question of the unlawful 
taking in his court. But in the pluries writ, and sometimes in the 
alias, the clause vel caiisam nobis significes was inserted, which 
made them returnable processes.* They then superseded the pro- 
ceedings of the sheriff in his court, and practically removed them 
into the Superior Court, giving the defendant a day for his appear- 
ance there.^ , It became usual to take out the alias and pluries 
at the same time.^ 

Sec. 108. History continued. — Btatata of Maribridge. The 
delay which attended the application to Chancery for an origi- 
nal writ in every case greatly impaired the efficiency of the 

1 Morris, Repl. 48 ; 2 Pol. U Mait « Fitz. N. B. 69, 70; 2 lost. 139; 

57.5 ; Bracton, 155, 156. Freeman v. Blewitt^ 1 Salk. 410. 

M 154-1189. Fitz. N. B. 69; • 1 Ld. Raym. 617. 
Glanville [Beamesl 294; Mirror, c. • Palt. Sh0riff,.278^ Morris, Bepl. 

2, 8. 6. 58. 

s 8 Bl. Com. 146, 147 ; Wilk. Bepl. 
148 ; Fits. N. B. 68. 
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remedy. This incouvenience was obviated by the Statute of 
Marlbridge (52 Hen. III. c. 21, 1267), by which the sheriff 
acquired jurisdiction in replevin of any value in like manner as 
possessed by him under an original writ.^ This jurisdiction was 
exercised upon plaint made to him by plaintiff, in pursuance of 
which he issued a precept to his bailiffs to take the property from 
the defendant and deliver it to the plaintiff, and to summon the de- 
fendant to answer in the County Court an action for the unlawful 
taking and detention. 

At the present time actions of replevin may be commenced in 
the Superior or in the County Courts, and in both cases the registrar 
i.f the County Court, upon instance of plaintiff, without writ, grants 
replevin of the property upon securities furnished in compliance 
with the modem statutes.^ 

Sec. 109. History continued. — Fledges, etc. By the Stat- 
ute of Westm. XL c. 2 (1285), the sheriff, whether acting in pur- 
suance of a writ or upon plaint to him under the Statute of 
Marlbridge, was required before delivering the property to plaintiff 
to exact from, him, in addition to the common law pledges for 
prosecution, security also for a return of the property to defendant 
if the plaintiff was defeated in his suit and a return was adjudged. 
By statute of 11 Geo. II. c. 19 (1788), the sheriff was required in 
•cases of distress for rent to exact from plaintiff, before making re- 
plevy, a bond with two sureties in a sum double the value of the 
goods distrained, conditioned to prosecute the suit and make return 
of the property when return was adjudged. This bond took the 
place of the former pledges in the cases in which it was required. 
At the present time the powers and responsibilities of the sheriff 
have ceased, and the registrar of the County Court grants replevies 
and passes upon the sufficiency of the bonds, whether the suit has 
been commenced in the Superior or in the County Courts.' 

Sec. 110. EOstory continued. — Removal. As the sheriff could 
not try title to the property replevied without special authority 
to that end, and could not try an issue when the freehold came in 
question, it came to be the usual practice at a very early day to 
remove all replevies of any importance, whether commenced by 

I Wilk. RepKTa * 19 & 20 Vict o. lOS, 8. 63-66; 

> 19 & 20 Vict. c. 108, 8. 68, 64, 65, C. L. P. Act, 1862, 8. 22. 
66 ; C. L. P. Act/ 1862, b. 22 [28 & 
i}4 Vict c. 126]. 
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writ or plaint into the Superior Courts by writs from Chancery, 
which are particulariy described in our note in the Appendix.^ 
The right of removal is still secured by late statutes.^ The ancient 
writs of removal either enjoined a summons to the opposite party, 
or gave him a day to appear in the Superior Court.* 

Seg. 111. History continaed. — incidental vrritB and Pre- 
oeptik If, in executing the command of the writ to replevy the 
property, the sheriff neglected to perform his duty, or by reason 
of the defendant's claim of title to the property in himself or a 
stranger, or by reason of his eloinment or removal of it, so that it 
could not be found or taken by the sheriff, the courts and the legis- 
lature furnished various remedies in behalf of the parties, framed 
and contrived to work out complete redress to each of them. These 
remedies consisted in alias and plurus writs or precepts of replevin ; 
writs de proprietate probanda (to try the title) ; writs of recaption ; 
writs of second deliverance ; and writs or precepts of capias in with' 
emam (to seize other property in lieu of that taken and withheld) ; 
all of which are set out particularly in our note disclosing the intri- 
cate and complicated proceedings in this anomalous action. 

Sec. 112. History continued. — Avowry and Cognizance. If, 
as in ordinary cases of distress for rent due or damage feasant, 
the sheriff succeeded in taking the property or cattle and delivering 
them to the plaintiff upon the gages and pledges furnished by him, 
the usual defence consisted of a plea known as an avowry or cogni- 
zance. These pleas admitted property in the plaintiff, acknowledged 
the taking, and contained a counter declaration against the plaintiff 
for rent due, or damages suffered from trespassing cattle, and prayed 
a return of the property, to remain with defendant as security for 
the rent or damages. In an avowry, the defendant justified the 
seizure in his own right In a cognizance, he justified in the name 
of some one else from whom he derived his right to distrain.^ 

The distinguishing feature gf an avowry and cognizance was that 
they not only justified the taking on account of rent or damages, 
but asked for a return of the property.^ Under certain statutes the 
defendant upon succeeding in an avowry for rent on demise could 
accept a judgment for rent to the extent of the value of the prop- 

1 8 BL Com. 149; 2 Roscoe, Ac. « Fitz. N. B. 70; Wilk. Repl. 31, 
627. 32, 151, 154. 

« 9 & 10 Vict. c. 95, 8. 121; 19 & * Wilk Repl. 52, 53; 8 BL Com. 
20 Vict c. 108. 8. 67. 149. 

« 2 Roscoe, Ac. 681, 632. 
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erty replevied, as will be seen in our sketch of the judgment in this 
actioiL^ 

The defendant might plead a mere justification by which he con- 
fessed the taking, but avoided the illegality of it, without seeking 
a return ; the object of the plea being solely to exclude the plaintiff 
from damages.^ Such a plea was denominated a plea merely in 
justification, which as a general rule did not entitle the defendant 
to a return, because it affirmed property in the plaintiff.* But there 
was one exception to this rule : when the defendant by way of justi- 
fication pleaded property in himself or a stranger, he was entitled to 
a return without an avowry.* 

The action of replevin is in use in all the American States, al- 
though simplified by statute, and freed from the complexities of the 
ancient action. It has been extended in most of the States to the 
unlawful detention of chattels irrespective of the manner in which 
possession has been acquired. In a few States the taking must be 
tortious to support the action, while in one or two it is confined to 
distresses for rent.^ In other respects the characteristic features of 
the action as finally settled at common law have been retained. 

A right on the part of defendant to retain the property taken 
under the replevin order until termination of the action, upon fur- 
nishing proper security, has been given him in some States, when 
it does not appear by affidavit of plaintiff that he acquired posses- 
sion by a tortious taking.^ 

Sec. 113. Characteristic Features. The feature which dis- 
tinguishes the action of replevin from all other actions at common 
law consisted in the restoration to plaintiff of possession of ,the 
property sued for, upon commencing the action, and before trial 
and judgment of his right to such possession. In this respect it 
differed from detinue, in which possession was not acquired until 
final judgment to that effect, and then only if the defendant failed 
to elect to pay the assessed value. It is this feature which has ren- 
dered it such an efficient and popular remedy. The practice of 
exacting, security from the plaintiff as a protection against an abuse 
of the remedy is analogous with that in equity when its extraordi- 
naty and summary jurisdiction is invoked.^ 

1 Sec. 115. * Morris, Repl. 47, 4S. 

3 2 Rosooe, Ac. 682; Gilb. Bepl. 1S6. • 2 Rey. Stat. Mo. 1889, s. 7482. 
* 2 RoBooe, Ac 632. ^ St. Louis v. St. Louis Gras Light 

« 2 Roscoe, Ac. 682. Co., 82 Mo. 849. 
Mabtin Civil PBOcfEDUBB—T 
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Another feature which contributed to render the action anomalous 
at common law was that in the plea of avovny or cognizance the 
defendant was a plaintiff in the case as well as a defendant He 
prosecuted a counter demand and asked for an affirmative judg- 
ment against the plaintiff for return of the property and for 
damages. To his demand the plaintiff responded by plea as to a 
declaration.^ 

It has been remarked that the action of replevin has never been 
extended by judicial authority in England to a wrongful detention, 
distinct and independent of a wrongful taking. A tortious taking 
preceding the wrongful detention has generally been regarded as 
necessary to support the action there. It must be admitted, how- 
ever, that there are some authorities tending to controvert this 
proposition.' 

The writ in replevin complains of a taking simply, and avers that 
the detention is unjust And it was always held that the action 
would lie for a distress which was legal in the beginning, but which 
became unlawful because of a detention after gages and pledges.* 
The great weight of authority is in support of the proposition ; and 
it is argued that an unlawful detention after a legal taking makes 
the defendant a wrongdoer ah initio ; and that in this manner a legal 
taking may be treated as tortious by reason of the subsequent illegal 
act of detention.* 

Sec. 114. Declaration. When the action was instituted by 
plaint and removed to the Superior Court, the declaration conformed 
with the requirements of that court If it was tried below, it 
resembled those used in the upper courts.* 

It has been supposed by some that there were two kinds of re- 
plevin, — one in the detinuit and the other in the detinet? But this 
supposition originated in a reasonable variation in the declaration, 
depending upon the success or failure of the sheriff to find the prop- 
erty. If the property was found and delivered to the plaintiff, he 
declared in the detinuit, describing the wrong for which he claimed 
damages as an accomplished thing of the past In this form of 

^ Baoon, Abr. Repl. and Avow. A. ^3 Steph. Com. 524 ; Ex parte 

3 Arundell 0. Trevill, Sidf. 81, 82; Chamberlain, 1 Scb. & Lef. 320; 

Gilb. Bepl. 131; Jacobsen v. Lee, Shannon o. Shannon, lb. 824 ; Evans 

Lilly's Entries, 349. v. Elliott, 5 Ad. & E. 142. 

• 1 Bracton, 156 ; 2 Pol. & Mait • Wilk. Bepl. 22, 23. 
576. * 2 Sellon, Pr. 163. 
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declaration it was alleged that the goods which had been taken 
'* were detained until replevied by the sheriff/' a phrase which came 
to be abbreviated by an averment that they were " detained until, etc./' 
which was called " declaring in the detinuit" ^ This was the more 
usual declaration, for the reason that the sheriff was successful in 
most cases, and the declaration was filed after the result of his 
efforts was known. Damages were given only for the wrongful 
taking and past detention.^ If, however, the sheriff did not succeed 
in finding and delivering the property, it was optional with the 
plaintiff whether he would declare and compel the defendant to 
answer for the wrongful taking and detention in damages, or resort 
to another writ for regaining possession. In the event of his choos- 
ing to proceed in damages, he declared in the detinet and recovered 
damages for the continued detention of the chattels,' which would 
necessarily include the full value of the chattels taken and still 
detained, as well as damages for the wrongful taking.^ The same 
declaration could be a detinuit as to the part returned, and a detinet 
as to the residue not found or returned.* Morris on Eeplevin con- 
tains a declaration in which the two forms are used.^ 

We have seen that there never was a distinct action of replevin 
in the detinet,^ although we meet with dicta to that effect, — some- 
times coupled with the statement that such action became obso- 
lete when replevin came to be brought by plaint before the sheriff.^ 
It is probable there never was a time when, after issue of the 
replevin writ, the plaintiff could not declare in the detinet if he 
thought best to do so after the sheriff failed to redeliver the goods. 
The necessity for such practice was not very common. But the 
older authorities are quite clear that, imless he did so, he* could not 
recover the value of the goods.^ 

This variation in the forms, which has given rise to much dis- 
cussion and comment, did not operate to effect any change in the 
action itself, but only in the measure of damages, and finally ceased 

1 Ham. N. P. 460, 461. in McKelvey on Com. Law Pleading, 

» Ham. N. P. 461 ; 1 Espin. N. P. 49. 
3.10. • Sec. 105. 

» 1 Chit. PI. 162 ; Ham. N. P. 461 ; i Browne, Ac. 447 ; Bull. N. P. 

Browne, Ac. 447; Fitz. N. B. 69 L. ; 52; Chit. PI. 162. 
Morris, Repl. 54. so Roscoe, Ac. 645 ; Comyn, Dig. 

* Co. Ent. 611 b, 618 a; Comyn, Pleader, 3 K. 29 b; Fitz. N. B. 69 

Dig. Tit Pleader, 8 K. 10. L. c; Hoskins v. Bobins, 2 Saund. 

^ Morris, RepL 306 ; see one also 319. 
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to be necessary for the latter purpose. A declaration in the detinuU 
implied that the plaintiff has his goods again, and that he seeks 
damages only for the taking.^ A declaration in the detinet implies 
that the defendant still has the goods, and the plaintiff is entitled 
to the value of his goods in his assessment of damages.' 

It is possible that under the abbreviated form of a declaration in 
the detinuity which came to be generally used in the sheriff's couit 
before the success of the sheriff in finding the goods was actually 
known, the courts permitted the plaintiff to show that the goods 
were still detained, so as to bring their value into the assessment. 
And to that end the value was alleged in the declaration in the 
detinuit} In doing this there was no serious variance from the gist 
of the action. Present detention might with some show of reason be 
treated as a continuation of the original taking and detention, as it 
went only to the measure of damages, and not to the right of action. 
This practice rendered it unnecessary to declare in the detinet, and 
may well account for the dicta relating to its abandonment. 

It may be added here that the writ was always in the detinet, 
and that the modern action in most of the American States, being 
instituted before issue of the writ or order, is usually in that form. 

It was required that the place where the distress was taken should 
be described with certainty, also the character, number, and value 
of the goods taken.^ 

Sec. 115. Judgment. The judgment for plaintiff was, that he 
recover his damages for the taking and detention of the property, 
together with costs.^ If the property has not been delivered to 
the plaintiff, he in that event recovers in damages also the value 
of the property still detained, as already stated.^ 

If the judgment was by default, and the damages were not con- 
fessed, a writ of inquiry issued to assess them, the amount of 
which depended upon the result of the sheriff's efforts to obtain 
the goods.^ 

The nature of the juc^ment when given for the defendant varied 
in different cases. At common law he was, as a general rule, ad- 
judged return of the property, but without damages or costs' 

1 Petree v. Duke, 2 Lutw. 408 « 1 Chit Fl. 165. 
[1150]. 6 IChit. PI. 166. 

2 2 RoBcoe, Ac. 645 ; Comyn, Dig. • Wilk. Repl. 43. 
Pleader, 8 K. 29 b; Fitz. N. B. ^2 Rosooe, Ac. 645. 

G9 L. c. « 1 Espinaase, N. P. 875; 2 Bosooeb 

> McKelvey, Com. L. P. a. 69. 646. 
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rcpleviable in some cases, and irrepleviable in others.^ If the 
defendant proceeded under the statutes of Henry VII 1.,^ he recov- 
ered, after verdict in his favor, his damages and costs, in like man- 
ner as the plaintiff should have done if he had recovered against 
the defendant.® By a statute in the reign of Charles II.,* when 
judgment was given on demurrer for the defendant avowing or 
making cognizance for any rent, he was entitled to a writ of in- 
quiry as to the value of the distress, and a judgment for the arrears 
of rent admitted by the judgment to the amount of the value of 
t.ie property distrained, together with costs.^ It was optional 
with the defendant whether he would take judgment under this 
last statute alone, or in addition to the common law judgment for 
a return of the property. But if judgment is taken under the 
statute along with the common law judgment for a return, it oper- 
ates as a stay of the writ for return of the goods. ^ When, under 
the twenty-first section of the same chapter and statute, the plain- 
tiff was nonsuUed before issue joined, the defendant was entitled 
to an inquiry as to the amount of rent in arrear and the value of 
the property distrained, upon which finding judgment went in his 
favor as on demurrer. In this case he had the option to sue out 
the writ of return, or have execution for the damagesJ 
See writ and declaration in Appendix, forms 21 and 22. 



Article VI. 

Action for Mesne Profits* 
Sec. 116. Definition and Nature. 

Sec. 116. Definitioii and Nature. This action is in form an 
action of trespass vi et armisy but in effect to recover the rents and 
profits of an estate from possession of which the plaintiff has been 
kept by a defendant in ejectment.® The plaintiff in ejectment 
recovered possession and only nominal damages. By a subsequent 
action for mesne profits, hp recovered substantial damages for the 
loss of rents and profits as the continuing consequences of the 

^ Wilk. Repl. 90. » 2 Roscoe, Ac. 646. 

* 7 Hen. VIII. c. 4, s. 8 ; 21 Hen. • 2 lloscoe, Ac. 647. 
Vni. c. 19, 8. 8. » 2 Roscoe, Ac. 649, 660. 

* 2 Ro0ooe, Ac. 646. • 1 Chit. R. 198. 

* 17 Car. n. c. 7, 8. 8. 
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eviction. The previous judgment of nominal damages constituted 
no bar to the subsequent action for mesne profits.^ Being in its 
nature a peculiar species of trespass, it has come to be designated 
by a name which distinguishes it from all other trespasses. There 
does not seem to be any mention of it prior to the end of the reigu 
of Elizabeth.^ It could be brought in the name of the nominal 
plaintiff in ejectment, or in the name of his lessor. It lies against 
the defendant in the ejectment suit, and against all found in pos- 
session at the time of recovery in that action. It also lies against 
a landlord in fact of the defendant in ejectment, who receives the 
rents and profits, or against any one who in fact resists the recovery 
in ejectment by aiding and abetting the defendant in his defence, 
although DOt a party to the suit* It proceeded upon the assump- 
tion that the plaintifiPs right of possession had been vindicated by 
judgment in the ejectment case, and that the defendant and all 
entering under him, or during progress of the action^ or assisting 
him to resist the suit, were parties to the continuing wrong, and 
liable for the profits received from the land during its detention 
from the plaintiff The declaration, as in the usual form of tres- 
pass dausum /regit, must state the time when the defendant ejected 
the plaintiff, and the length of time he was kept out of possession. 
The premises were described as in the declaration of ejectment. 
It was next alleged that the defendant received the mesne profits 
of the land, indicating their value, while the plaintiff was kept 
out of possession. The ordinary measure of damages is the rental 
value of the premises during that time. If any special damages 
to the land had been committed by the defendant, it was necessary 
that they should be stated in the declaration in order to be esti- 
mated by the jury and included in their verdict. The judgment 
is for damages. In ejectment by landlord against his tenant, it 
was optional with the plaintiff to have damages assessed in the 
nature of mesne profits in pursuance of the statute.* 

In absence of statutes to the contrary, a subsequent action for 
mesne profits as at common law has been very generally recognized 
in the American States.* The statutes relating to ejectment in 

1 Van Alenr. Rogers, IJcAns-Cas. 280; Tyler, Eject 841; Hughes r. 

281-288. Carson, 00 Mo. 809. 

« 4 Reeves, Hist. 241 [ed. 1880]; * 1 G«o. IV. e. 87, s. 2. 
Steams, Real Ac. 402, s. 8. • Dawson v. MoGill, 4 Whart. 

• Hnnter v, Britts, 8 Camp N. P. 280; Van Alen p. Rogers, 1 Johns. 

465; Chirac v. Reinecker, 11 Wheat. Gas. 281. 
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some of the States leave it optional with the plaintiff to include 
his claim for mesne profits in the ejectment suit, or to omit it 
there and bring a subsequent action after recovery of possession.^ 
Under the present practice in England, the plaintiff may join his 
claim for mesne profits with his action for recovery of possession.^ 
Where, as in some of the States, the language of the statutes is 
imperative in directing the plaintiff to include his claim for mesne 
profits in the ejectment suit,^ there would seem to be no right in 
him to omit his claim there, and burden the same defendants with 
a subsequent action.^ But in construction of such statutes it has 
been properly held that a person liable at common law for mesne 
profits, in a subsequent action therefor, may be pursued in such 
action, if he has not been a party to the ejectment suit.^ 

^ Trubee v. MiUer, 48 Conn. 847 ; • Rev. Stat. Mo. [1889], 8. 4638, 

Act of June 11, 1870, Penn. Laws, 4640, 4641. 
p. 125 ; Code Civ. Proc. N. T. 8. 1496, « Lee v. Banman, 66 Mo. 400. 
1497 [Banks & Bros., 1886]. * Hoghea v. Canon, 90 Mo. 899. 

« Ann. Ft. 1897, p. 457. 



104 CIYIL PROCEDUBE. [CHAP. lY. 



CHAPTER IV, 
ANCIENT REAL ACTIONS. 

Axtide I. Introductory. I Article IIL PosBeflsory Actions. 

" IL Pioprietaiy Actions. • '* IV. Forcible Entiy and Detainer. 

Abticle I. 
IntroduiUory, 



Sec. 117. Prefatory. 
" 116. Defined. 
** 119. Historical. 
*< 120. Classification. 



Sec. 121, 122. Theory of Rights in Land. 
** 123, 124. Distinction between proprie- 
tary and possessory Actions. 



Sec. 117. Prefatory. Before entering upon the subject of 
modem real actions, it has been thought advisable, for reasons 
expressed in the preface, to give a more definite and precise 
account of the ancient real actions than will be found in modem 
treatises. 

Sec. 118. Defined. " A real action is one that is brought to 
recover the freehold in lands, tenements, or hereditaments claimed 
either in fee simple, fee tail, or for life, by one who is deforced, 
against him who is tenant thereof.^ 

The party bringing the action was called the demandant, the 
party against whom it was brought the tenant. The first pleading 
on the part of the demandant was called a count. 

It will be observed that these actions existed only in favor of 
owners of at least a freehold. Grants of rights to possession, less 
than for life, were not construed as transferring any title to the 
land.^ The common law furnished a great variety of writs to de- 
termine the rights of property and the rights of possession in a 
freehold. They varied according to the title or seisin of the de- 
mandant, and the circumstances of ouster or deforcement. 

Sec. 119. Historical. The writs were of feudal origin. They 
will be found in the register of writs, and were about sixty in num- 
l>(3r. The distinctions between them were technical and refined. 

^ Jackson on Beal Ac. 1. > Adams, £ject. 2. 
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The procedure under them became inconveniently long and costly. 
They prevailed for about five hundred years, going out of use in the 
reign of Elizabeth.^ The causes which led to their discontinuance 
and formal abolishment will be noticed in connection with the 
modem action of ejectment, which supplanted them.* They were 
all expressly abolished by a statute passed in 1833, excepting the 
writ of right of dower, writ of dower, qtuire impedit, and ejectment.* 
By the Supreme Court Judicature Act of 1873 and acts amendatory 
thereof, and the rules promulgated in pursuance of them, the writs 
in the first three of these actions were necessarily superseded by 
the new system, and the action of ejectment was continued in a 
modified form.* 

For enumeration of the writs abolished by the statute of William 
IV., see note 3 of Appendix. 

Sec. 120. ClaBsificatioii. The ancient real actions were sus- 
ceptible of classification according to the nature of the thing recov- 
ered. In one class only land or incorporeal hereditaments were 
recovered. These were regarded as purdy real actions.* In the 
other class, not only lands or incorporeal hereditaments were recov- 
ered, but damages also, as incident thereto. This latter class an- 
swers to the definition of mixed actions ; but as all of them are 
ordinarily classed and treated with real actions,^ and as recovery of 
the freehold was in most of them their leading feature, and recovery 
of damages incidental and secondary, I will notice them under the 
head of real actions, and not under the head of mixed actions. 

A more generally accepted classification has been founded on the 
nature of the demandant's title. According to this division, real 
actions were either proprietary {droitural), in which the demandant 
sues on the strength of his mere right {jus merum) of property, 
after having lost his right of possession ; or possessory, in which he 
sues in respect of his right of possession, which might belong to 
him in addition to his right of property or independent thereof.^ 
This general classification will be followed in our account of the 
ancient real actions. 

To understand their nature, and especially the distinction be- 
tween proprietary and possessory actions, it will be necessary to 

I 1558>ie03. Alden'8 Case, 6 Rep. • 1 Roscoe, Real Ac. 1. 
105. • 1 Roflcoe, Real Ac. 1, 3 ; Comyn, 

> Appendix, Note 4. Dig. Actions D. 4. 

• 8 ft 4 Wm. TV. 0. 27, s. 36. ^ 1 Roscoe, Real Ac. 2. 

* Ann. Pr. 1897. 215, 218, 458, 469. 
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notice, as briefly as possible, the theory of rights in real estate as 
accepted by the courts and jurists of those early days. 

Sec. 121. Theory of Rights in Land. It was held that a 
complete title to real estate consisted of three essential elements: 
viz. the ju8 proprieiatis, or ultimate right of property ; the jus pos- 
sessioniSf or right of possession ; and the actual present possession 
thereof. The right of property and the right of possession might 
exist in different persons, while the actual possession was in a third 
person. Actual possession was thus regarded as a right (or per- 
haps as implying a right) distinct from the rigJU of property and 
the right of possession.^ 

If a person in the enjoyment of a complete title to land was 
wrongfully ousted from possession, he lost one of the constituents- 
of his title, viz. actual possession. There remained in him still 
the right of possession and the right of property or general owner- 
ship. The wrongdoer who ousted him was known in law as a dis- 
seisor. As to all other persons, the disseisor was owner of the 
complete title. As to the person whom he had disseised, he wa» 
owner of the complete title, subject to be defeated by enforcement 
of the disseisee's superior right of possession or right of property. 
If those rights were not enforced within certain periods of time 
fixed by the common or statute law, his title became absolute and 
indefeasible as to all failing to show a better right of possession or 
right of property. 

^ The treatmeDt of Ibctaal posses- having an older and therefore superior 
sion as a right, or as implying a right right of possession. In imputing to 
distinct from the right of possession, the peaceable possessor a right in the 
has been misleading. Actual posses- fact of his possession, nothing more 
sion is hfact or status. As a fact it could have been intended than to 
is prima facie evidence of the right of recognize in him a peculiar right of 
possession, because it is the natural possession^ which springs from and is 
manifestation of that right. As a implied from the present fact of pos^ 
fact or status it is protected by law for session. This right of possession 
reasons of public policy against dis- might coexist with a right of pos- 
placement, except by judicial process session in some one else springing 
at the instance of some one having a from a previous fact or status of peace- 
superior right to possess. Peaceable able possession. Thus we have two 
possession therefore is not a rights but persons invested with rights of pos- 
it is Bifact or status which implies the session. One founds his right on a 
right in the possessor to continue his present peaceable possession, the other 
possession until it is displaced by founds it on a previous peaceable 
judicial process. This right of pos- possession, or a right of property 
session is provisional, and subject to which resolves itself ultimately into 
determination at the suit of any one an older possession or seisin. 
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The same condition of things existed in the case of an abatement 
where upon death of a person seised of an inheritance a stranger 
acquired possession of the freehold before actual entry of the heir 
or devisee ; also in case of an intrusion where a stranger, after 
termination of a particular estate of freehold, acquired possession 
before entry of the remainderman or reversioner. 

The necessary effect of a disseisin abatement or intrusion was to 
convert the estate of the disseisee, heir, devisee, remainderman, or 
reversioner, as the case might be, into rights of possession and rights 
of property. Th^e rights might descend to their heirs, but they 
were incapable of being devised or assigned. While, on the other 
hand, the estate of the disseisor, abator, or intruder was capable of 
alienation, devise, and descent, being an estate in possession. 

Sec. 122. Theory of Rights in Land continued. To vin- 

» 

dicate these rights of possession and rights of property, when vio- 
lated by wrongdoers, the ancient law furnished certain remedies, 
some of which were ex^ra-judicial, and rested on the principle of 
self-help, others of which were judicial and constitute the scheme 
of real actions hereinafter defined and described. 

Immediately after a disseisin, abatement, or intrusion, the dis- 
seisee, heir, devisee, remainderman, or reversioner, as the case might 
be, could obtain redress by entering into peaceable possession of the 
land, by which act his title became complete. If he could not make 
peaceable entry, then his only resort for legal redress lay in the 
courts, as he was forbidden by the law under penal restrictions to in- 
voke the aid of force against any one in peaceable possession. An 
entry by force was a punishable offence, and the premises entered 
were subject to be restored to the occupant by the writ of forcible 
entry, irrespective of any right of possession or right of property, 
except that which is implied from the bare fact of peaceable 
possession. 

If, however, the disseisee, heir, devisee, or remainderman failed to 
exercise the extra-judicial remedy of peaceable entry in the lifetime 
of the disseisor, abator, or intruder, but permitted him to die in 
peaceable possession of the land, his right to enter even peaceably 
without process of court was ended. The right of extra-judicial 
entry was thus taken away by the fact of a descent cast The dis- 
seisor's estate descended to his heir, who, being innocent of the 
original disseisin, became invested with the apparent or presump- 
tive right of possession, which could not be displaced except by an 
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action to vindicate the disseisee's superior right of possession or 
right of property.^ 

It was anciently held that this right of extra-judicial entry was 
also taken away as against the feoffee of a disseisor, abator, or in- 
truder, after he had been in possession a year and a day.^ But this 
holding became obsolete at a very early date ; there had to be a 
descent from the feoffee to accomplish this result.^ It may be 
mentioned here that the descent of incorporeal hereditaments 
which lie in grant did not take away the right of entry.* 

But the effect of a descent cast in taking away the right of extra- 
judicial entry could be defeated by the act of the disseisee in making 
claim to the lands of which he had been disseised. By making his 
claim at any time before the death of the disseisor, he saved his 
entry for a year and a day after such claim made. Continual claim 
had the same effect on his right as an entry, the continuance of the 
disseisor in possession after claim made being regarded as a new 
disseisin.^ By continual claim annually, the disseisee was enabled 
to keep alive his right of entry. 

The right of entry was extended by the statute of 32 Henry 
VIII. c. 33, by which it was provided that a descent from a dis- 
seisor should not have the effect of taking away the right of 
entry, unless the disseisor had peaceable possession five years next 
after the disseisin. In construction of this statute it was held 
that a descent from the heir of a disseisor, or from his feoffee, 
was not within the terms of the statute, and that such descents 
took away the right of extra-judicial entry, notwithstanding a 
want of five years' possession. Neither did it extend to abators 
or intruders.^ 

It may be added here that the right of entry, as against dissei- 
sors, abators, and intruders, never existed as an independent right 
in cases of discontinuance or deforcement of the freehold, — cases 
in which the wrongdoer had acquired possession lawfully, but had 
unlawfully detained it. In such cases the party entitled to pos- 
session by virtue of his estate could only invoke a proprietary 
action to establish his rights. He had neither possessory action 
nor remedy by self-help." 

1 Gilbert, Ten. 37. * Co. Litt. 237 b. 

3 Gilbert, Ten. 43. * 1 RoBCoe, Real Ac. 85, 86. 

* Co. Litt. 237 b; Comyn, Dig. De- « 1 Roiicoe, Real Aa 87. 

scent, D. 1 ; Bac. Abr. Descent, G. "^ 3 Bl. Com. 178. 
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Sec. 123. Distinction between Proprietary and Posses- 
Bory Actions. The common law, for reasons of public policy, 
deemed it necessary to protect a person in the quiet and peaceable 
possession of land irrespective of the means by which he acquired 
it It accomplished this in three ways : 1st, by refusing to enforce 
in the courts any one's claim to possession which was not superior 
to the right of the actual possessor ; 2d, by summarily restoring to 
the ousted possessor his possession, when it was forcibly taken 
from him, irrespective of any right of possession in the party who 
had interrupted the possession; 3d, by punishing any one who 
attempted to enforce his rights of possession, without process of 
the Courts. Under this state of things it is obvious that actual 
seisin or possession, however wrongful, gave a presumptive right 
of possession, which was valuable and beneficial according to the 
person against whom, and the mode of proceeding in which, it 
was asserted. The possessor thus had a species of property in the 
fact of his possession} 

After being disseised, the disseisee could vindicate by some pos- 
sessory proceeding his right of possession, — founding his action 
on the simple fact of his actual seisin and the wrongful act of the 
disseisor in ousting him, The possessory remedies of writ of assize 
or writ of entry, according to the nature of his case, were at his 
command. In addition to these legal remedies he might effect 
his restoration and regain his seisin by extra-jvdidal entry, if he 
could effect it in a peaceable manner. This remedy by extra-judi- 
cial entry served the purpose of a possessory action, but was liable 
to be lost if not carried out before descent cast or other limitation 
imposed by law or statute. After loss in this manner of his 
remedy by extra-judicial entry, his right to regain possession by 
some possessory action still remained to him for a period of time 
which varied according to the statute in force at the time his 
action was brought.^ The limitation of possessory actions was 
fixed in the reign of James I. at twenty years.^ 

If he failed to invoke redress by possessory action of some kind 
within the periods of time limited for such actions, or if he had 
been defeated in them, he might still recover possession by a pro- 

1 2 Pol. & Malt. 42. 2 ; 8 Bl. Ck>m. 188, 189 ; 2 Pol. & 

> Coke, 238, note 1 ; 1 Rosooe, Mait. 51. 
Beal Ac 4; Jackson, Beal -Ac. 1, * Browne, Ao. 28, 20; 1 Boscoe, 

Real Ac. 13. 
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prietaiy action suited to the natore of his case, if brought within 
the periods of time limiting such latter action.^ The limitation 
of the writ of right remained at sixty years until the action was 
abolished.' In this action he not only alleged the fact of his 9emn 
or possession of a fee, but added that he or those under whom he 
claimed were seised '' as of right " ; thus bringing into the action 
the ultimate dominion, or right of otonership, which either included 
or implied the superior right of possession as incident to it or con- 
stituted that right itself. This dominion or ownership is gener- 
ally alluded to as something very different in its nature from the 
right of possession. But when ownership in land is resolved into 
its essential elements, it becomes apparent that the fundamental 
one is the right of possession. It would seem, therefore, that the 
right of property enforced in the proprietary actions is nothing 
more than an older and superior right of possession,^ 

Sec. 124. Distinction between Proprietary and Posses- 
sory Actions continned. Property in its strict sense represents 
the right to possess and use a determinate thing, indefinitely in 
point of user, unlimitedly in point of duration, and unrestrict- 
edly in point of alienation or disposition.^ It is probable that 
in English law there was no property in land which came up to 
this ideal of absolute property.* But from the time of Bracton, 
the rights of proprietorship have been ascribed to the tenant in 
demesTie, notwithstanding the rights of seigniory remaining in the 
lord and ultimately in the sovereign.^ The right of the tenant in 
fee to possess and use the land, although subject to these seignio- 
rial rights has always been regarded and treated as property in 
its highest sense, although manifestly falling somewhat short of 
the ideal of absolute property. No violence has been done to the 
philosophy or logic of property rights by ascribing them unquali- 
fiedly to the rights of a tenant under English law, much less to a 
purchaser in fee under American law. 

As already stated, the foundation of the right of ownership is 
the right of possession to which the other rights are primarily 
incidental. A person cannot use nor make perfect disposition of 
a thing which is in the adverse possession of another. When 

1 8 Bl. Com. 103, 196. « 2 Austin, Jnr. 818, 828, 866; 2 

> 1 Browne, Ac. 28 ; 1 Roscoe, Bl. Com. 447. 
Real Ao. 10. * 2 Austin, Jar. 866. 

• 2 Pol. & Mait 77. • 2 Pol. & Mait. 8-7 
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the right of possession is once vindicated, these other rights are 
restored along with the possession. Indeed, it has been aptly re- 
marked by an able author that there is *' no action in the law of 
England by which property in goods or land [as distinguished 
from the right to possession either immediate or future] is alone 
decided."^ The reason of this is that the right of property in 
land or goods is only another name for the right of possession, 
and the other rights incidental to it. In all the real actions, 
whether proprietary or possessory, the right of possession was the 
material issue. " Every title to land has its root in seisin ; the 
title which has its root in the oldest seisin is the best title."' 
The superior right of possession, being the older one, was called 
the right of property, but only in comparing it with the right of 
possession, which came from subsequent adverse enjoyment, and 
which had to be protected by the law for reasons of public pol- 
icy. The defendant in his plea to a writ of right averred that 
he had more right to hold the lands than the demandant had to 
demand them. 

It is probable that the scheme of ancient real actions would 
have been more readily understood and enforced, if the technical 
distinction between proprietary and possessory actions had never 
existed, and if they had all been known as possessory actions. 
However this may be, the outcome of remedial procedure relating 
to land has in modern times resulted in practically abolishing the 
distinction, and in furnishing a possessory action which serves all 
the purposes for which the proprietary actions were used. By 
3 & 4 Wm. IV. c. 27, § 39, (1833,) it was enacted that no descent 
cast, discontinuance, or warranty shall hereafter defeat any right of 
entry or action for the recovery of any land. The effect of this 
enactment was to render obsolete the learning of descent cast, 
discontinuance, and continual claim, and to convert all titles into 
possessory titles, which can be enforced in the modern action of 
ejectment. By the same statute, all the ancient real and mixed 
actions were exprea^ly abolished, except four, one of which is eject- 
ment; the other three (qiiare impedit, and two writs in dower) 
involving rights which could not, as it was supposed, be vindi- 
cated in that action . 

A significant feature which disclosed the possessory nature of 

1 WiUiams, Per. Prop. 26 (7th ed.) ; * 2 Pol. & Mait 46. 
Dicey on Parties, 846. 



112 



CIVIL PROCEDURE. 



[chap. IV. 



the proprietary actions is found in the fact that they were concur- 
rent remedies with the possessory actions in which estates in fee 
simple were recoverable ; but on account of the delay which at- 
tended them they were seldom resorted to, when the simpler and 
more speedy remedy by possessory action could be employed. 

Having considered the definition, history, and classification of 
real actions, and the distinction upon which the general classifica- 
tion rests, the diflTerent kinds of actions under the classification 
will next be rehearsed, with sufficient definiteness, it is hoped, to 
answer the wants of the modem student or practitioner. To help 
in this undertaking the reader is referred to the table compiled by 
Boscoe, and which is founded on the table of Chief Baron Comyn.^ 



Article IL 

Proprietary Actions. 



See. 125. DivisioD of them. 
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126. Write of Right proper. 

127. Write in the nature of write of 
right. 

128. The writ of right Close in an- 
cient demesne. 

129. Writ of Right De rationabili 
parte. 



Sec. 130. Writ of the Right of advowson. 

" 131. Writ of the right of dower. 

132. Writ of dower Unde nihil habet. 

133. Writ of Qnod permittat. 

134. Write of Formedon. 

135. Writ of Qnod ei deforceat. 

136. Other write in nature of, etc. 

137. Writ of Ne inJDSte vexes. 
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Sec. 125. Division of Them. Proprietary or (droitural) ac- 
tions are divided into two general classes: 1st, writs of right. 
properly so called; 2d, Writs in the nature of writs of right* 
Writs of right in the time of Glanville were used in manorial 
courts in trial of the rights of property in land, or of incorporeal 
rights therein, such as services due by reason of tenure.® 

Sec. 126. Writs of Right Proper. The writ of right proper 
lies when the demandant has only the right of property (the jus 
proprietatis), the mere right (jtis merum) as it has been called, and 
when his estate has been devested and put to a right.* There were 
four species of this writ : — 

I. The ^7rit of Right Patent, which lay for lands held of the 
King as of some honor or of some lord other than the King. It 
was called patent, because it was directed as an open letter to the 



^ 1 Roscoe, Real Actions, 3; Co- 
myn, Dig. Action [D.] 2. 
3 Booth, Real Ac. 86, 87. 



* Bigelow, Hist. Prooed. 157. 

* 1 Roscoe, Real Ac. 19. 
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Song's bailiffs, when the lands were held of the King as of some 
honor, and to the lord of the manor, when the lands were held of 
him, or to his bailiffs when he was absent from the realm. It was 
anciently brought in the Court Baron, but it could be and usu- 
ally was removed to the County Court, by writ of tolt issuing there- 
from, and thence by writ of p<me to the Court of Common Pleas.^ 
They came to be brought in the first instance in the King's CourU 
in which case they were differently directed, and went by another 
name.^ 

II. The "Writ of Right Quia dominuB remisit Coriam^ which dif« 
fered from a writ of right patent as hereinbefore defined only in 
being brought in the first instance in the King's Court (presumably 
by license of the lord of the manor), and in being directed to the 
sheriff instead of the lord of the manor. It took its name from a 
recital in it to the effect that the lord had remitted his right to 
entertain the suit to the King's Court.^ It was a writ close, being 
directed to the sheriff, — a feature which distinguished writs close 
from writs patent. 

III. The Writ of Right of Precipe in Capite, which lay for the re- 
covery of land held of the Kingt^^ de corona and not id de honore, — 
that is, of the King in chief as of his crown and not of the King, as 
of any honor, castle, or manor.^ This was a writ close, and was 
directed to the sheriffof the county where the lands were, and was 
returnable into the Common Pleas ; ^ and was in effect the same as 
the writ of quia dominus remisit curiam.^ 

IV. The Writ of Right Patent in London, which lay for lands in the 
city of London, and was directed to the mayor and sheriff jointlyj 
The fact that it was directed to the mayor as well as the sheriff made it 
a writ of right patent.® It did not differ from the writ of right patent, 
except in being always for lands in the city of London. 

The foregoing species of writs of right were the only proper and 
genuine writs of right; all other writs of that name were only 
writs in the nature of writs of right, and were so classified to distin- 
guish them from the pure and proper writ of right for the recovery 
of land in fee simple.* It was the appropriate remedy for the recovery 
of corporeal hereditaments. It lay only in favor of a tenant in fee 

1 Booth, Real Ac. 89, 90. » Fitz. N. B. 5 H. 

« See Writ and Coant in Appen- • 1 Roscoe, Real Ac. 21. 

dix, 23, 24. t Booth, Real Ac. 117. 

• Booth, Real Ac. 91. » 2 Reeves, Hist, 865. 

* Pitz. N. B. 5 G. • Booth, Real Ac. 85, S6. 
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simple, resting his title on the right of property only, arising from his 
own seisin or the seisin of his predecessor.^ It did not Lie for incor- 
poreal hereditaments.^ Neither did it lie in favor of a person 
claiming a less estate than a fee, — as tenant in tail or for life.' The 
defendant, or, more technically speaking, the tenant against whom it 
was brought, had to be owner of at least a freehold. It could not 
be brought against a tenant for years, or by elegit, statute merchant, 
or statute staple.^ 

The judgment, if for the demandant, was that he recover his 
seisin against the tenant of the tenements, with the appurtenances, 
to hold to him and his heirs, quit of the tenant and his heirs 
forever.* Neither damages nor costs were included in the judgment. 

The writ of right proper was a necessary remedy principally in 
four kinds of cases: 1. Upon a discontinuance effected by an 
aUenation by tenant in tail, whereby the right of possession was 
transferred to the alienee, leaving only the right of property in the 
issue or remaindermen ; 2. In case of judgment by default against 
either party in a possessory action ; 3. In case of judgment upon 
trial of the merits in any possessory action; 4. In case the 
demandant is barred from possessory actions by length of time and 
the statute of limitations. 

The extension of the remedy by 'possessory actions rendered, at 
an early day, resort to this writ necessary only in cases of a rare 
character, or where limitations forbade the possessory actions,' 
until in 1833 it was formally abolished, along with nearly all the 
other real writs.^ 

Sec. 127. Writs in the Nature of Writs of Right. There 
are some eighteen species of proprietary writs, said to be in the 
^nature of writs of right, because in their process and proceedings 
they agree mostly with the writ of right, although wanting in some 
material or technical requirement of such writs.® Some of them lie 
for the recovery of incorporeal hereditaments, while others lie for 
the recovery of a less estate than a fee.® It will not be necessary 
to define them all, but only such, with some exceptions, as were in 
frequent use in their day. 

1 1 Roscoe, Real Ac. 21; 1 Beeves, • 2 Pol. & Mait 70. 
Hist. Eng. Law, 184. ^ 8 & 4 Wm. IV. c. 27. 

> 1 Roscoe, Real Ac. 17-23. « Booth, Beal Ac. 88. 

s 1 Roecoe, Real Ac. 21. > Bootii, Beal Ac. 88; 8 BL Com. 

« 1 Boscoe, Real Ac. 22. 104. 
• 1 Roscoe, Beal Ac. 829. 
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Sec. 128. I. The V^ttt of Right Close in anoient demeeiie^ or 

the Petty Writ of Bight Clow, as it was called, lies for tenants 
who hold lands or tenements in ancient demesne, — that is to say, 
tenants of manors which were in the hands of the Crown from 
the time of the Conquest. The writ was directed to the lord of 
the manor, and the demandant might make protestation to pur- 
sue his action in the nature of a writ of right proper or of some 
possessory action.^ It lies for tenant in fee simple, fee tail, for life 
or in dower, and the precept follows the nature of the process 
appropriate to the form of action selected.' 

It was said that every writ sued upon the custom of a manor was 
called a writ of right close, which makes this writ an exception to 
the distinction already adverted to between writs patent and writs 
close,^ in that it was designated as a writ close in ancient demesne, 
but was directed to the lord of the manor and not to the sheriff. 

Sec. 129. II. Writ of Right De rationabili parte. This is a 
writ in the nature of a writ of right, between privies in blood 
only ; as between brothers in gavelkind, and sisters and other copar- 
ceners where one deforces another. If the ancestor leases for life, 
and after death of both ancestor and lessee one of the brothers or 
coparceners enters and keeps out the rest, he or she so kept out 
could invoke this writ* It was a writ patent directed to the lord 
of the tenancy, and lay only for lands in fee simple.* It differed 
from the writ of right proper in the proceedings under it, the 
deforcing tenant, on account of privity in blood, being denied the 
right to vouch, to demand view, offer battle, or put himself upon the 
grand assize.^ It could be brought in, or removed into, the Court of 
Common Pleas in like manner with the writ of right proper. 

Sec. 130. III. Writ of the Right of Advowson. This writ lay 
for usurpation of the rights of patronage to a church benefice. 
It was brought to recover back the right of presentation after 
the patron had been put to his mere right by the admission and 
institution of the clerk of the usurper.^ It was necessary that the 
demandant should have an estate of inheritance.® After enactment 
of the statute of Westm. II. c 5, and 7 Anne, c. 18, which allowed 

1 1 Roeooe, Real Ao. 23. « Booth, Real Ac. 120; 1 Roscoe, 
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the possessory writs of darrein presentment and puire impedit for 
the wrong, this writ became obsolete.^ 

SEa 131. lY. Writ of the Right of Dower. This writ lay in 
favor of a widow who had acquired from the tenant by assent her 
dower in only a parcel of the land to which she was entitled to be 
endowed in the same time, and was deforced by him of her dower in 
the residue.^ The writ was patent, and directed to the heir or alienee 
of the husband or to the guardian, commanding him to do right to 
the wife in his court, and was removable like other writs of right' 
It fell into disuse on account of the remedy afforded by courts of 
equity in cases of deforcement of dower, and by the courts of law, 
through the writ of doioer unde nihil habet It differed from the 
writ of right proper in the proceedings under it, but has been very 
generally classified with it This action was excepted from the 
effect of the abolishing clause in the statute of 3 & 4 Wm. IV> 
No damages or costs were recoverable.* 

Sec. 132. Y. Writ of Dower Unde nihU habet This writ lay 
in favor of a widow who had not been able to acquire possession 
of any part of the land in which she was entitled to be en- 
dowed.* It could be brought by the widow to recover dower in 
any lands or tenements, corporeal or incorporeal, of which her 
husband had been seised during coverture in fee simple or in tail 
and which the issue of the marriage might by possibility inherit" 
This writ was aimed at the tenant of the freehold, although addressed 
to the sheriff;^ unless the husband had aliened in his lifetime, in 
which case it lay against his alienee. By the statute of Merton, 
20 Hen. III. c. 1-31, damages were recoverable from the heir, if the 
husband had died seised, but not from the husband's alienee.^ 

Notwithstanding the remedy in cases of deforcement of dower 
afforded by equity, this writ remained in partial use till compara- 
tively recent times, particularly when the title of the dowress 
was disputed and equity declined to interfere, ^^ This action was 

1 1 RoBcoe, Real Ac. 27, 28; Booth, * 1 Reeves, Hist Eng. Law, 199- 
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excepted from abolishment by the 3 & 4 Wm. IV. c. 27, s. 36.^ 
The judgment and writs about possession: see Scribner, Roper, 
and Bright^ 

Seg. 133. YL "Writ of Quod permittat This writ lay for re- 
covery of the right of common and other easements owned in fee 
or in fee taiL' Whether it was to be regarded in the nature of a 
writ of right or in the nature of a possessory writ depended upon 
the recitals of the writ bearing on the possession. If it alleged 
actual possession or user in the demandant, it was treated as a 
writ of entry. If it omitted such allegations, averring merely a 
right in the debet only, it was treated as a writ of right.^ 

It lay in favor of the disseisee or his heir against the heir of the 
disseisor after entry, or the alienee of the disseisor after the dis- 
seisor's death. By statute of Westm. II. c. 24, the writ was ex- 
tended to the aueeessar of the disseisee as against the disseisor or 
his heirs.^ It could be brought in the Common Pleas, or in the 
County Court by a justicial writ.® 

When this writ was brought in the form of a writ of right, it 
would seem that no damages were recoverable. But when prose- 
cuted in the form (A a possessory writ, damages for the disturbance 
or nuisance were recoverable.^ It was at an early day superseded 
by the actions of trespass and trespass on the case.® 

Sec. 134. VII. 'Writs of Formedon. This was a writ by which 
a person recovered an estate which had been entailed, by virtue 
of his right to it under the entailment. It lay in favor of an 
issue in tail or remainderman or reversioner to recover possession, 
when the estate tail was. discontinued, and the remainder or rever- 
sion displaced and turned into a right.^ Although the right to such 
a writ was recognized in the time of Bracton, no instance of it in 
the courts appears prior to the passage of the statute de donia 
conditionalUms.^^ It was not given by the statute, but was evolved 
from common law doctrine and the practice of conveyancers.^^ It 
was founded on the equity of the statute.^^ 

1 1833. f Baten'8 Case, 9 Rep. 55 a ; 1 Bos- 
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It 18 in the nature of a writ of right in all respects, except that it 
is employed to recover an estate in lands or issues thereof less than 
a fee simple, and is the highest action which a tenant in tail can 
have, the writ of right proper being confined to such as claim in 
fee simple.^ 

There were three well recognized writs of f ormedon, as follows : 
foTT/iedon in descender, which lay in favor of the heir in tail after 
the tenant in tail had aliened the lands or been disseised of them 
and had died ; formedan in remainder, which lay in favor of the 
remainderman in fee or in tail or his heir, when the first tenant in 
tail discontinues and dies without issue or not having made a dis- 
continuance, dies without issue and a stranger abates and deforces 
the remainderman ; * formedon in reverter , which lay in favor of the 
donor, his heirs or assigns, when the reversion fell to them after 
death of the donee in tail without issue of his body.^ The writ 
was necessary only when there was a discontinuance.^ It lay at 
common law before the statute of de donie if the donee aliened be- 
fore issue, and died without any issue.* 

Sec. 135. YIII. Writ of Quod ei deforoeat. This writ was in 
the nature of a writ of right, and was given by the statute of 
Westm. IL* to a tenant in dower by curtesy or for life, who had lost 
his lands by default or non-appearance in any real action, whether 
duly summoned or not^ Having lost possession by judgment of 
court, their claim was turned into a mere right ; and not having 
rights in fee, they could not at common law maintain a writ of 
right; hence the necessity for statutory relief.® If they had lost 
their lands not by default, but after action tried, they had no rem- 
edy whatever.* 

When the default was in consequence of a false return by the 
sherifif, it was a concurrent remedy with the writ of deceit^® 

It lay against the demandant in the real action in which the 
default had been rendered or against his feoffee.^ 

The effect of it was to restore the tenant to his right to the 

1 1 Roscoe, Real Ac. 53. • 18 Edw. I. c. 4. 
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lands lost by the default, as in all other real actions of precipe quod 
reddaO 

Sec. 136. IX. Otbar Wilts In tiie Hatnre of "Writs of Riglit. 
There were some ten other writs in the nature of writs of right, 
some of which dropped entirely out of practice before express 
abolishment, and most of which were seldom ever used. Most of 
them concerned relief to be had for other things than the recovery 
of lands and hereditaments. They will be found scheduled in 
Booth and Boscoe,^ and were known by the following names : 
Ne in^te vexes, native habendo, quo jure, de rationabUibus divisis, 
de recto custodice, de eonsuetudimbus et servitiis, secta ad molendinum, 
de recto disclamando, cessavit, writ of mesne, and escheat Only one 
of them will be noticed here,— the writ of ne injiMte vexes, on account 
of its resemblance to the remedies of a court of equity. 

Sec. 137. X. Writ of Ne ii^iuta ve^ces. This was a very ancient 
common law writ which existed prior to Magna Gharta and did 
not originate with it.^ It lay when the tenant and his ancestors 
had held of the lord and his ancestors by fealty and a fixed rent ; and 
the lord had obtained seisin of a greater rent by the voluntary pay- 
ment of the tenant, and afterwards continued to demand this greater 
rent and to distrain for it.^ The tenant could not avoid this as 
against an avowry in a replevin suit, but was driven to this writ, 
which was in the nature of a writ of right patent, for the purpose of 
restraining the lord from exacting the excess of rent over what was 
rightfully due under the holding. It lay at common law only for 
tenant in fee simple. Tenants in tail and for life could avoid by 
virtue of Magna Gharta the excessive seisin suffered by their ances- 
tors, in their plea to an avowry in replevin.* 

This writ might be maintained quia timet before distress or 
molestation.* Nearly all questions raised in it became triable in 
actions of trespass or trespass on the case, and it went gradually 
out of use at an early day. 

It has been referred to as evidence of the flexibility of common 
law procedure in ancient times, showing that it was not confined 
to actions merely for compensation or restitution, but that it could 

1 Booth, 265; 8 Bl. Com. 193. « Booth, 126. 
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teach out and enjoin the perpetration of threatened wrongs as sub- 
sequently done in chancery.^ 

It was the use of this and similar writs, such as curia elatidenda, 
monstravei'urUy warrarUia charUe^ and estrepment^ which enabled 
Blackstone to say, in alluding to the action of trespass on the case, 
— which was founded on the statute of Westm. II., — that " the 
provision of the statute (with a little accuracy in the clerks of the 
chancery, and a little liberality in the judges, by extending, rather 
than narrowing, the remedial efifects of the writ) might have 
effectually answered all the purposes of a court of equity, ex- 
cept perhaps that of obtaining a discovery by the oath of the 
defendant" * 
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Sec. 138. Writs of Aiwize. 

139. Writs of Assise continned. 

140. Assize of Naisance. 

141. Assize of Darrein presentment. 
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144. Writs of Entry. 

145. Writs of Entry sor disseisin. 
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SEa 138. Writs of Assise. The number of possessory actions 
was very great It will be suflScient to mention definitely only 
such as had been most in use. Of all possessory actions the 
writ of assize was the most ancient and favored. It originated in 
an edict of the Council known as the Assize of Clarendon in the 
reign of Henry II. in 1166.^ It was distinctively a possessory 
action, contrived to protect the actual possessor of a free tene- 
ment, irrespective of the mode in which he acquired it, against 
every wrongful dispossession or disseisin, except by judgment of 
court.* It was a summary proceeding in which the jury impan- 
elled, answered the simple question, whether the demandant was 
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seised or possessed of a free tenement, and had been disseised or 
dispossessed of it by the defendant. If the finding was in favor of 
the demandant, he was restored to the possession. All rights of 
property, except as flowing from the facts of actual seisin and dis- 
seisin, were excluded from consideration, and left to be vindicated 
in some proprietary action. Such was the original and primitive 
scope of the action ; but a practice somewhat at variance with it 
gradually grew up of entertaining special issues founded on some 
right of the defendant to oust the plaintiff, which operated as a 
reason for not taking the assize.^ 

Within the meaning of this writ, disseisin was a wrongful ouster 
of a freehold, and it could only be accomplished by means ade- 
quate to transfer the freehold.' Mere entry without process was 
not necessarily a disseisin — it had to be done presumably with the 
intention of ousting the true owner and claiming the freehold or by 
taking the profits.' Whatever may be the act, it must be such 
that an intention to disseise can be reasonably inferred from it.^ 

The doctrine of disseisin by election is properly confined to 
those cases in which, either on account of the nature of the prop- 
erty to which the injury is done (as, for instance, an incorporeal 
hereditament), or of the act which is committed (as, for instance, 
a feoffment by a tenant for years), no actual disseisin can take 
place.^ In such cases the injured person may elect to treat the 
acts as equivalent in law to an actual disseisin. But where the 
property is susceptible of such an actual injury, and the acts had 
all the qualities necessary to constitute a disseisin, and no other 
inference can reasonably be deduced from them, it is not in the 
power of the injured party to elect whether or not he will consider 
himself disseised.^ 

The writ of assize lay only in the lifetime of the disseisor. He 
had to be a defendant in the action. His tenant or his people may 
be joined, but the writ must abate if the disseisor is left out as a 
party defendant.^ 

SEa 139. Writs of AMisd continiied. Thero were five 
species of these writs : — 

L AMisa of Hovel Diuelain : in which the owner of a freehold 
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has been diseeised, or chooses to admit himself disseised of lands, 
tenements, or herditaments, by means of an ouster since the last 
visit of the justices in eyre.^ It could be maintained only in the 
lifetime of the disseisee and in his name.^ The demandant's 
estate must not be less than for life ; but by statute of Westm. II. 
c. 18, the remedy was given to tenant by elegit' At common law it 
lay only for lands and common of pasturage, but was by statute 
extended to other incorporeal property.^ In its origin it was in- 
tended as a summary remedy against a very recent disseisin not 
happening more than a year off; but the period of time was 
lengthened greatly, — a fact which tended to divest it somewhat of 
its original characteristics as a possessory action.^ By statute of 
32 Hen. VIII. c. 2^ the disseisin had to be within thirty years. 

Another phase at war with its original purpose as a* remedy for 
redressing violated possession consisted in the practice of permit- 
ting special pleas, which resulted in introducing issues involving 
the right of the defendant to dispossess the plaintiff or a want of 
right in the plaintiff to be restored.^ These special pleas super- 
seded the general issue of nul tort, nul disseisin, aud disposed of the 
case frequently upon an issue involving proprietary rather than 
possessory rights^ The wrong complained of consisted in the dis- 
turbance done to an actual seisin as distinguished from a seisin in 
law. It could not be maintained on a mere seisin in law.' 

This was the only writ by which at common law the demandant 
recovered not only the land itself, but damages from the disseisin 
and costs.^ In modem practice it has been entirely superseded by 
the action of ejectment.^ 

Sec. 140. II. Aasixe of Huisanoe, in which the owner of the 
freehold sued for abatement of a nuisance.^^ It was superseded by 
action on the case.^ 

Sec. 141. m. Asaise of Darrein preaentment. This writ lies 
in favor of a tenant in fee or in tail when he or his ancestors 
have presented to a church, and the clerk has been instituted, and 
the demandant, upon a subsequent vacancy, is afterwards hindered 
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in presenting to the same church by a stranger who claims the 
right of presentation.^ It lay for tenant for life or years if he has 
himself presented.^ This writ was superseded by the writ of qitare 
impedUy which lay for disturbance of presentment irrespective of 
any former presentment.^ 

Sec. 142. IV. Assise of Jwls utrom. This was called the par- 
son's writ of right It lay in favor of a parson or prebendary 
of a church, whose predecessor had died, and an abatement has 
taken place ; or who had aliened the lands of the church, or lost 
them by default or reddition in a possessory real action, or by ver- 
dict upon trial, if the patron and ordinary were not party by aid 
prayer^ This writ became useless after the statute of 13 Eliz. c. 10, 
which disabled all ecclesiastical persons from making alienations.^ 

Sec. 143. Y. Assise of Mort d'ancestor. This writ furnished 
redress against disseisin by abatement or intrusion. It lay where 
the father, mother, brother, sister, uncle, aunt, nephew, or niece 
died seised of lands, rents, or hereditaments in fee simple, and a 
stranger after their death made entry upon them, thereby effect- 
ing an abatement. The heir was entitled to this writ^ It thus 
appears that the demandant had to be not only an heir, but an heir 
of near relationship. 

The writ is said to have originated in 1176, ten years later than 
the writ of novel disseisinJ It was always regarded as a posses- 
sory writ, and contained the averment of a seisin in fact of the an- 
cestor at the time of his death as of fee within the period of 
limitations, and the fact of a holding by the defendant.^ This 
adverse holding by a stranger constituted a disseisin of the heir 
by abatement or intrusion. This writ has been sometimes classed 
with writs ancestral possessory.® At common law no damages 
were recoverable ; but by statute of Gloucester, c. 1, damages 
were awarded in all cases of recovery in this action.^^ 

It was superseded by the action of ejectment," and was included 
in the abolishing statute of 3 & 4 Whk IV. c. 27, s 36.12 

Sec. 144. Writs of Entry. Prior to the writ of assize it was 
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necessary, in every case where a person was deprived of his power 
of entry, to resort to a writ of right.^ The writ of assize, as already 
stated, furnished him a remedy only against the disseisor and his 
tenant and alienee during the disseisor's lifetime.^ The writ of 
entry became necessary as a remedy of similar though higher 
character against the heir of a disseisor and in favor of the heir of 
a disseisee.^ Generally speaking, it lay in favor of a person who, 
having possession of lands as tenant in fee, fee tail, or for life, is 
ousted therefrom ; or haying the right of possession is deforced 
therefrom, to restore him to the possession.^ As a remedy distinct 
and different from the writ of assize, it first appears as a writ of 
course in 1205 and 1224.' Although anciently denied, it came to 
be a concurrent remedy with the writ of assize of novel disseisin, 
when it was brought against the original disseisor by the disseisee 
himself, in which case it was called a writ of entry in the nature of 
an assize or writ of entry in de quibus,^ Its original use and distinc- 
tive features made it a remedy against one coming into possession 
without fraud or tort, as by the deed of a disseisor or of one who 
had but a particular or defeasible estate.^ But it came to be used 
^ when a disseisin was suffered by a demandant or his ancestor.^ 

The writ in most common use alleged substantially that the de- 
mandant had an inheritance in the messuages sued for ; that the 
tenant in occupation had no entry into them but by a certain 
named ancestor of the demandant to whom demandant was heir, 
and that it was demised to the tenant by said ancestor for a term 
which had expired. In this manner the principal issue for trial 
was confined to the infirmity of title suggested in the writ, viz., 
entry under a right which had expired.* There were some five 
forms of this writ, which were distinguished from each other 
according to the nature of the disseisin or dispossession and the 
degrees of descent or alienation between the demandant and the 
original disseisor.^ 

Sec. 145. I. "Writ of Entry sur dlMelBin ; where a disseisin had 
been suffered by the demandant or his ancestor. 

Sec. 146. TI. "Wrtt of Untry sur aUenatiGn; as where the tenant 
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of a particular estate wrongfully aliens it, which operates as a de- 
forcement of the reversioner. 

Sec. 147. III. Writ of Bntry sur Intmsion. Where, on the ex* 
piration of a preceding estate of freehold, a stranger wrongfully 
intrudes, by which he affects a deforcement of the reversioner.^ 

Sec. 148. IV. Writ of Bntry sur abatement; where, on the death 
of the ancestor, a stranger abates and deforces the heir. It seems 
to have been in this case a concurrent remedy with the writ of 
mort W ancestor or writ of ayel? 

Sec. 149. V. Writ of Bntry Ad termlnum qui prseterllt. Where 
the owner of a freehold leases lands or tenements for life or years, 
and after the expiration of the term by efflux of time or surrender, 
the lessee or a stranger, either entering upon or continuing in, de- 
tains the possession from the lessor or his heir, thereby effecting a 
disseisin by deforcement.^ 

It was doubted whether this writ lay in event of an alienation in 
fee by the tenant during the lifetime of the tenant or his alienee ; 
the remedy by assize of novel disseisin being expressly given by 
statute of Westm. II. c. 25.* On account of this statute, which was 
construed as preserving the entry of the lessor or his heir, this writ 
was little in use.^ If both the tenant and his feoffee are dead, this 
writ was the proper remedy.* It also lay in favor of the grantee 
of the reversion against the lessee, his heir or assignee.^ It was 
eventually superseded by the action of ejectment 

Sec. 150. YI. Writ of Canaa matrimonii prflelocntl, which lay in 
favor of a woman who has given lands in fee or for life to a man 
in consideration of a promised marriage, and he fails to keep his 
promise within a convenient time when required by her to do so.® 
This writ became obsolete at an early day, no count on it being 
found in Sastall's entries.® 

There are many other writs of entry found in the register of 
writs, which are only variations of the forms of those already de- 
fined ; and which being of only occasional or limited use may be 
dismissed with a recital of their names and a reference to the 
authors by whom they are more fully defined and described.^^ 
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' 1 Rosooe, 88. • Booth, 107 ; 1 Roscoe, 08. 
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They are as follows : dam rum fiM compos monMs, dvm fttdi infra 
cetatem, dum fuit in priaona^ ad communem legem^ in easu proviso, 
in consimUi easu, cui in vita, em ante divortium, sur oui ante dvoor- 
tium, sine assensu eapituU. 

Sec. 151. Writ of Entry as affaotad by Feoffment and 
Daacant. The foregoing writs of entry defined by us (and prob- 
ably all others) varied in form according to the number of degrees 
which the tenant was distant from the original wrongdoer by 
alienation or descent ; and the particular degree in each case gave 
a technical name to the form used, as being a writ of entry in the 
per, in the per and em, or in the post. To explain more fully : 
if the original wrongdoer had made a feoffment, or his estate had 
descended to his heir, the feoffee or heir was alleged to be in in the 
per, the writ going on to say " into which he had not entry save 
by {per) B," who demised to him, and who had disseised the de- 
mandant or his ancestor. ^If there was a second feoffment or 
alienation from the wrongdoer, the recital of the writ was : " into 
which he (the defendant) had not entry save by {per) C, to whom 
{cui) B demised it, who had disseised the demandant (or his ances- 
tor)."^ The writ at common law could not be maintained in the 
event of more than two alienations or descents, except when the 
defendant came in by intrusion or disseisin of his own, in which 
case he was said to be in in the ''post** his wrongful entry not 
being counted as a degree.* But by the statute of Marlborough 
a writ of entry was given where the entry of the tenant was law- 
ful by descent or conveyance, notwithstanding any number of 
alienations or descents.' In this latter writ it was alleged that 
the defendant had no entry into the laud save after {post^ the 
disseisin, which B had perpetrated upon the demandant or his 
ancestor.* 

Sec. 152. Writs Ancestral possessory. We have seen that 
the assize of mort d^aneestor in favor of the heir was restricted to 
the seisin of an ancestor of near relationship, and did not lie in 
favor of remote heirs, such as grandsons and cousins.^ About 
a half-century later (21 Hen. III.) the justices, after a dispute 
with the magnates, succeeded in formulating the writs of aiel, 
besaiel, and cousinage to meet the shortcomings of the wiit of mort 

1 1 Rosooe, 89 ; 2 Pol. h Mait. 64. Entry, Appendix, forms 32, 84» 86,36« 

> 1 RoBOoe, 00; Bootti, 178. 87. 
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iCiinutAoTy In this purpose and effect they dischatged the func- 
tions of a writ of mori cFaneutar to these remote relations, and 
were said to lie in favor of the heir in all cases of abatement by a 
stranger upon death of his aid, hesaiel, tresaiel, or eouswi, more re- 
mote, with like effect as a writ of mart (f ancestor in favor of the 
heir upon abatement of his ancestors of a nearer relationship.^ 

The formulated writ does not follow closely the language of the 
writs of assize, but resembles in some respects the writ of entry, in 
calling for a delivery of the premises, instead of an inquiry as to 
the seisin of the ancestor, heirship of the demandant, and abate- 
ment implied in the adverse holding of the * defendant Like 
the writ of mort d^ ancestor, the seisin was alleged to be as of fee. 

The writs were distinguished in name by the degrees of kinship, 
— if brought on the seisin of a grandfather it was called an aitl ; 
if on the seisin of a great-grandfather, a besaiel ; if on the seisin 
a great-great-grandfather, a tresaiel ; if on the seisin of a collateral 
relation more distant than the degrees which entitled one to a writ 
of mort d! ancestor, a cousinage? 

Another ancestral possessory writ was known by the name of 
nuper obiit It lay " when the grandfather, father, brother, uncle, 
or other ancestor of the demandant died seised in fee simple of 
lands, tenements, or rents, and aftor such death one of the heirs of 
the same ancestor enters and deforces the demandant, in which 
case the heir who is deforced may have a nuper obiit against the 
other parcener or coparceners." * The difference between this and 
the writ in the nature of a writ of right de rationahili parte con- 
sists in the distinction that the latter writ may be brought if 
the ancestor was seised at any time; while in a n/uper obiit the 
ancestor must die seised.' 

These ancestral actions passed out of use when the right of 
entry was preserved and continued notwithstanding the facts of 
an abatement, and have been supplanted by the modem action of 
ejectment.* 

Sec. 153. Writ of Quare ejecit infra terminnm. This writ 
lies in favor of a tenant for years to whom the owner of the fee 
has leased land for a term of years, and who afterwards makes a 

1 2 Pol. & Mait. 57. 57. Writ of cuel or heaaid; Appen- 
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feoffment in fee or a lease for life of the same lands to a stranger^ 
in pursuance of which the tenant has been ejected from the prem- 
ises before the end of his term.^ It lay against the lessor or against 
his feoffee or lessee for life.^ The writ was first introduced in the 
reign of Henry III., about 1235.^ The plaintiff recovered damages, 
for the loss of so much of the term as the defendant had wrong-- 
fully withheld, and the sheriff put him in possession of the unex- 
pired portion of the term> It has been classified with writs of 
entry, which it resembles in some respects, especially in its final 
outcome. But it is sharply distinguished from them in being a 
remedy for a mere termor, whose possession implied a seisin of his 
landlord and not of himself. It is the first remedy in the nature 
of a real action vouchsafed to a tenant for years to redress an in- 
jury to his actual possession by ouster, the remedy by assize, which 
existed in favor of his landlord against any one who without his 
consent dispossessed his tenant, being denied to the tenant him- 
self.^ Accordingly I have treated it as a possessory writ sui 
generis. 

Notwithstanding some insistence to the contrary,' the better 
opinion as prevailing in later times is that this writ lay only 
against an ejector who was either the lessor himself or some one 
who derived title under him, and never against a mere stranger^ 
the remedy in the latter case being supplied by writ of ejectione 
firmoRy which was developed at a much later day J It is probable 
that the restricted recitals in the writ operated to limit it as a 
remedy against the lessor or those in privity with him.® The writ 
alleges a feoffment by the lessor to a third person and an ejectment 
by reason of the feoffment. As the lessor had to make entry in 
order to effect his feoffment, he thereby became a party to the eject- 
ment, although it may have been carried out by the feoffee himself. 

It was supplanted by the writ of ejectione* Jirmce, when that 
writ in the reign of Henry VII.' was transformed by the courts 
into a writ for recovery of the term and damages against ani/ 
ejector.^® 

1 1 Hoscoe, Real Ac. 98. ^ 1 Rosooe, Real Ao. 99 ; Adams, 
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Sec. 154. Writ of Qnare impedlt. This writ appears early 
in the thirteenth century.* It was possessory in its nature, and 
only lay at common law in favor of the patron of an advowson, 
who was hindered from presenting his clerk during a vacancy 
in the benefice, to restore him to the possession of his advowson 
and to his right of presentation.* It did not lie after the disturber 
had succeeded in wrongfully filling it with his clerk,' the patron 
in that case being remitted to the writ of right of advowson. 

By statute of Westm. IL* and 7 Anne, c. 18, it was given in 
every case of usurpation, whether the clerk of the usurper was in- 
stituted or not, provided the writ was brought within six months 
after the institution.* By virtue of these statutes it superseded 
in practice the writ of the right of advowson, which lay after insti- 
tution of the usurper's clerk, and came to be used in the trial of all 
disputed titles to advowsons.® 

It could be brought against the disturber only or against the in- 
cumbent and disturber, or against the bishop, disturber, and incum- 
bent.^ If the demandant succeeded, he had judgment for recovery 
of his presentation to the benefice and a writ to the bishop requiriug 
him to admit a fit person on demandant's presentation with dam- 
ages, where damages were recoverable.® This action was one ot 
the four actions excepted from the abolishing effect of the statute 
3 & 4 Wm. IV. c. 27, s. 36,^ and has continued down to modem 
practice.^^ 

Sec. 155. Writ of Waste. This was a possessory action which 
lay in favor of the reversioner or remainderman in fee simple or fee 
tail against the tenant of the particular estate for life for the spoil 
or destruction of lands or corporeal hereditaments held by him, 
to the disherison of the reversioner or remainderman." It lay at 
common law only in favor of the immediate remainderman and re- 
versioner, and not in favor of one between whom and the guilty 
tenant there existed a mesne estate.^ This disqualification operated 
only to prevent the action during the continuance of the mesne es- 
tate, and left the remainderman or reversioner at liberty after its 
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ten&iiisti<Hi to sue for any spoil or dastructioa happening during 
ito continuance.^ 

There seems to be a conflict of opinion as to the persons who were 
punishable for waste at common law.^ It is probable that in the 
earliest times the tenant at life was not liable for waste.^ It came 
to be a recognized remedy at common law as against the guardian 
in chivalry, tenant in dower, and tenant by curtesy, whose estates 
were created by act or operation of law.* Whether the ordinary 
tenant for life whose estate was created by act of the parties was 
liable for waste in the absence of a prohibitory covenant, prior to 
the statutes of Marlbridge and of Gloucester, may be open to ques- 
tion.^ But by these statutes the action was given as against all 
estates for life, whether rising by operation of law or acts of the 
parties.* 

In this action the estate of the guilty tenant, if unexpired, is for- 
feited and the demandant recovers the land wasted and damages ; 
if it has expired, then only damages.^ 

At common law, if a tenant against whom a real or mixed action 
had been brought, committed waste after judgment and before exe- 
cution, a writ of estrepment of waste lay in favor of the demandant 
restraining him, or commanding the sheriff to prevent him from 
committing waste by arrest and imprisonment.^ By the statute of 
Gloucester ^ this writ was given to the demandant in a real action 
at any time during its pendency, as a remedy auxiliary to it.^® The 
writ of waste was superseded at law by action of trespass on the 
case, and the writ of estrepment of waste was supplanted by a 
more efficient remedy in equity.^ 

Sec. 156. Writ of De ejectione firmee. This was in its origin 
an action of trespass for damages in favor of a termor against any 
one who had unlawfully entered and broken his " close," meaning 
his premises.^ At what precise time he became entitled to it in its 
effect as an action of trespass cannot be stated ; possibly as early as 
the reign of Edward I. A specialized writ of this name was for- 
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mulated to meet the case of a disturbance of the termor^s posses- 
sion by a stranger deriving no right whatever from the lessor.^ In 
its first use it is quite clear that only damages were given in the 
judgment of recovery,^ notwithstanding high authority to the con- 
trary.^ The first reported case in which the lessee in this action 
was allowed to recover his term as well as damages is found in 
the reign of Henry VII. in 1499.* While this writ in its extended 
use supplied a remedy which the restricted writ of quare ejecit in- 
fra terminum denied, it is clearly distinguishable from it. It is 
probable that the writ of qti^are ejecit infra terminum^ which 
appeared first in time, furnished a suggestion of the use to which 
the writ of ejectume format, was turned. In this transformation it 
furnished to a real action of a possessory nature the simple and 
rapid procedure of a personal action.* 

How the modem action of ejectment, which has superseded it, 
was developed from this ancient writ, is shown in our sketch of that 
action.® 

Sec. 157. Writ of Deceit. The ancient writ of deceit, in so far 
as it was employed for recovery of real estate, mu^t be regarded in 
the nature of a possessory writ. It was of rather limited applica- 
tion lying in favor of a tenant against whom judgment by default 
in a real action had been suffered in consequence of a false sum- 
mons by the sheriff, or perhaps by covin of the attorney." Although 
it was commonly issued as a judicial writ from the court in which 
the default had been rendered, an original writ for the same pur- 
pose was obtainable in Chancery .^ 

By means of this writ the defaulting tenant obtained a resto- 
ration of his land, and the mesne profits which were usually re- 
mitted.^ It lay also in favor of the heir of the defaulting tenant, 
but not in favor of the reversioner ; ^^ and it could be prosecuted as 
soon as the judgment was rendered and before entry of the de- 
mandant^ It lay against the demandant in the real action in which 
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the default happened and against his heir upon death of the demand- 
ant after recovery of judgment. Upon his alienation after recovery 
it lay against him and his alienee. If after recovery and alienation 
he died, it lay against his heir and alienee. The sheriff to whom 
the writ in the first action was directed and the summoners are 
parties defendant.^ 

This writ in case of deceit for non-summons is said to be in the 
nature of an audita qvsrda ;^ and the purpose of it was more 
easily attained in later times by motion to set aside the judgment, 
supported by affidavits to the eflfect that the tenant had never been 
summoned.8 

The tenant was not concluded by an adverse decision on this 
writ or motion ; but if he was a tenant in fee he might resort to 
the writ of right ; if a tenant for life only, to the writ of quod ei 
deforceat under the statute of Westm. II., the judgment by default 
for non-summons not being a bar to other appropriate actions.* 

Sec. 158. Writ of Partition. Before closing our account of 
real actions it is proper to notice the writ of partition, which is a 
peculiar action relating to the realty, in that it is, strictly speaking, 
neither proprietary nor possessory, the party bringing it being in 
the possession and enjoyment of his rights of property and posses- 
sion. The law giving this action recognized the right of a copar- 
cener to possess and enjoy his share separately from his coparceners. 
The writ lay at common law from very remote times in favor of a 
tenant in coparcenary against cotenants thereof for a partition of 
the lands so held by them.* 

By statute of 31 Hen. VIT. c. 1, and 32 Hen. VIII. c. 32, the 
remedy was extended to joint tenants and tenants in common, by 
inheritance or for life or years.* The partition of copyhold lands 
was effected by * a plaint in the lord's court in the nature of a 
partition.^ 

The writ of partition existed only as between parties in pos- 
session. Tenants in remainder were not competent parties to the 
proceeding and were not affected by it. When the partition could 
not be equally made, the court could adjudge payment of a sum of 
money to equalize the division, which was called owdty in partition. 
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There were two judgments in the action of partition : first, an inter- 
locutory one that the demandant have partition, for which a writ 
issues ; next, a final judgment on return of the writ/ In case of 
default the proceedings are governed by the act of 8 & 9 Wm. III. 
c. 31. 

The writ of partition was superseded by the superior remedy of 
bill in equity for partition,^ and both writ and plaint were abol- 
ished in the reign of William IV.' 

Sec. 159. Writs of Warrantia chartee and Cnria clan- 
denda. There are two other writs relating to realty which, like 
the writ of partition, cannot be scheduled with either proprietary 
or possessory writs ; viz. the writ of warrantia chartce, which lies 
in favor of a person who wishes to take advantage of a warranty 
in lieu of voucher, by judgment in which he binds the land of 
the warrantor and recovers damages ; ^ the writ of curia clavdenda, 
which lies in favor of a tenant of the freehold against the owner 
of land adjoining, who will not enclose his land as he ought^ 



Article IV. 

Forcible Entry and Detainer. 

Sec. 160. IntTodnctoiy. I Sec 162. Forcible Entries at Common Law. 

" 161. Defined. [ " 163. Histoij after the Statute. 

Sec 164. History continued. 

Sec. 160. Xntrodnctory. The civil remedy for a forcible entry 
or forcible detainer consisted in a summary restitution of the prem- 
ises by the justices of the peace or by the King's Bench, after a 
verdict of a jury finding the fact of force in the entry or detention. 
This remedy was not anciently recognized as a civil action. It was 
authorized by statute law as an incident • to a criminal prosecution 
for the public offence of making entry upon land by the use of over- 
powering force. As the proceeding under the statute might result 
in restoring the disseisee to his land again, and was employed at an 
early day as a substitute for real actions, greatly diminishing resort 
to them,^ some mention of it is proper in any complete account of 
the ancient remedies for recovery of land. 
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Sec. 161. Defined. A forcible entry consisted in violently 
taking possession of lands or tenements with menaces, arms, and 
force, and without authority of law. A forcible detainer consisted 
in keeping possession of lands and tenements with menaces, arms, 
and force, and without authority of law.^ Both were offences against 
the King, as well as wrongs against the person turned out or kept 
out of possession. A forcible entry might be complete without 
being followed by a forcible detainer. A forcible detainer might 
take place after a peaceable entry. But the better opinion is that 
ihe previous entry must have been unlawful, if it was not forcible.* 

Sec. 162. Forcible Entries at Common Law. It has been 
laid down by high authority that a person having the right to enter 
upon land was permitted by the common law to do so by the use 
of overpowering force.* This declaration cannot be accepted with- 
out qualification. It would seem that this right was anciently con- 
ceded, provided it was exercised within certain limitations of time* 
Outside of these limitations, when an entry culminated in some- 
thing more than a mere trespass, and constituted a breach of the 
peace, there can be no doubt that the disseisor was always liable at 
common law to indictment as for a misdemeanor.^ A person with- 
out the right of entry was liable to indictment at common law for 
making entry, although it yraa unaccompanied with force.^ But 
this liability to a public prosecution did not directly affect the pos- 
session acquired by the disseisor entering with force. In the civil 
action of trespass quare dausum f regit the defendant could always 
plead liberum tenementum, and if he sustained this plea by proof of 
a freehold in him, the action would be defeated, notwithstanding his 
entry was made with actual violence, provided the violence was no 
more than necessary to accomplish his actual entry.''^ 

It is true that a disseisee had his remedy in the real action of 
assize of novel disseisin, whereby he might regain possession and 
damages for the wrong, founding his action on the right flowing 
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from a peaceable possession. Undoubtedly the €M9ize of navel dis- 
seisin in its origin was intended to redress the wrong of a forcible 
dispossession irrespective of title or right of entry/ but this inten- 
tion was not always carried out by the courts. In the course of 
time the disseisor was permitted to make special pleas which took 
the case out of the primary issue of actual seisin and disseisin, and 
in one form or another interposed the right to make entry as a de- 
fence to the forcible ouster of the plaintiff.' 

Moreover, an assize of novel disseisin would not lie against a dis- 
seisor who used an overpowering force to regain his possession 
immediately ait&T he had been himself dispossessed.^ A person dis- 
seised with force, according to Bracton, was given four days within 
which to gather in his friends from the four points of the compass 
to help him to regain his possession.^ Further time was allowed 
him if he was dispossessed during his absence from the premises. 
The right to use force, except within these limitations, was never 
conceded by the common law,^ although it furnished no complete 
remedy in its scheme of civil actions when the forcible entry was 
made in pursuance of a legal right to enter. The right of entry 
could be exercised by force, subject only to indictment when it 
culminated in a breach of the peace.* The serious breaches of 
peace attending the archaic remedy of self-help suggested the ne- 
cessity for the restraining acts of Parliament, which not only for- 
bade and punished forcible entries and detainers as public offences, 
but added the summary remedy of restitution as a redress for the 
private wrong resulting from the public offence. 

Sec. 163. History after the Statute. By the statute of 
5 Bich. II. c, 7,^ it was provided that " none thenceforth make 
entry into any lands or tenements, but in cases where entry 
is given by* the law ; and in that case not mth strong hand, nor with 
mvZtitude of people, Jmt only in a peaceable and easy manner ; and 
if any man do to the contrary, and thereof be duly convicted, he 
shall be punished by imprisonment of his body and thereof ran- 
somed at the King's will." ® 
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This statute made no provision whatever against forcible detainers ; 
neither did it furnish any speedy remedy for its enforcement, but 
left the party injured to the existing remedies by indictment or 
real action. The object of this statute was to put an end to for- 
cible entries in all cases, including those which were permitted by 
the common law, as heretofore mentioned, by subjecting the offend- 
ers to criminal process. The defects to which allusion has been 
made were remedied by subsequent legislation. 

By statute of 15 Rich. IT. c. 2,* it was enacted that the pre- 
vious statute should be " kept and fully executed " as to those who 
forcibly held the premises after having forcibly entered them. 
The power of summarily punishing the offenders was given to one 
or n»jre justices of the peace. It provides that upon complaint 
to the justice of any forcible entry, the same justice shall take a 
posse of the county " and go to the place where the force is made ; 
and if they find any that hold such place forcibly, after such entry 
made, they shall be taken and put into the next jail, there to abide, 
convict by the record of the same justices or justice, until they have 
made fine and ransom to the King." 

The statute provided a speedy criminal remedy under the control 
of the justices of the peace. It will be noticed that this .statute 
gave no remedy as against a forcible detainer after a peaceable 
entry. Neither did it extend to offenders guilty of either forcible 
entry or forcible detainer, if they had departed from the premises 
before the coming of the justices to make record of the force by 
personal view. If there was no continuing force, there could be no 
conviction upon view, although the offenders remained subject to 
indictment at the sessions of the justices or at the assizes.^ After 
conviction by the justices on view or on indictment at sessions, 
there was no authority to restore the land, which had been entered 
or detained by force. Doubtless the framers of the statute assumed 
that after the offender was lodged in jail the injured party would 
be able to resume his possession without any assistance from the 
courts. But this f&vorable termination of the trouble was pre- 
vented in practice by the departure of the disseisor and the peace- 
able entry of his alienee. 

The statute of 8 Hen. VI. c. 9,* recites the deficiencies of the 
foregoing statute, in that it did not extend to forcible detainers 

1 1391. » 1429. 

« 2 Chit. Gen. Pr. 234. 
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after peaceable entry, nor to offenders guilty of forcible entry who 
had lemoved from the premises before the coming of the justices. 
It also alludes to the conveyances made by disseisors for the pur- 
pose of defrauding " rightful possessors of theit right and recovery 
forever." It then goes on to ordain that the statutes be fully exe- 
cuted of all such entries and alienations, and directs that the jus- 
tice or justices of the county, upon complaint of either a forcible 
entry or a forcible detainer, shall cause the said statute to be duly 
executed at the costs of the party aggrieved. By this language 
the summary criminal process of the previous statute was extended 
to cases of forcible entry and forcible detainer held not to have 
been within its terms. The next clause of the statute adds for 
the first time the civil remedy of restitution on inquisition by a 

jury. 

That clause provides that whether the persons making forcible 
entries are present or departed before the coming of the justices, 
the said justices or justice shall have authority and power to inquire 
by the people of the county as well of them that make such forcible 
entries into lands as of them who hold the same with force ; that if 
it be found before any of them that any doth contrary to this 
statute, " then the said justices or justice shall cause to reseize the 
lands and tenements so erUered or kolden as aforesaid, and sJiall put 
tJie party 80 put out in full possession of the same lands and tene- 
ments so entered or Tiolden, as before,'* The justices or justice were 
empowered to command the sheriff to summon a jury to make in- 
quiry of the forcible entries, and the sheriff was required to exe- 
cute the process subject to penalty and fine for neglect of duty. 

This statute also directed that persons aggrieved by forcible en- 
tries and detainers might have redress by the real action of assize 
of novel disseisin or tarit of trespass, in which, if they recovered, 
they should have treble damages against the defendants, who were 
also subject to fine and ransom to the King. 

SEa 164. History continued. In construing these statutes it 
was held that they might be enforced by indictment before the 
justices at quarter sessions, although no express authority to that 
effect is given, and restitution awarded with like effect as upon in- 
quisition.^ Eestitution might also be made by the King's Bench 
upon trial of an indictment removed thence by certiorari or cer- 
tificate of the justices.* But justices of oyer or general gaol deliv- 

1 1 H. P. C. 218. « 1 H. P. C. 171, 218. 
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ery, whUe they might inquire of forcible entries and punish the 
offenders, were without authority to award restitution.^ 

By statute of 31 Eliz. c. 11, restitution upon indictment was 
forbidden when the party proceeded against had been in peaceable 
possession three years. The remedy of restitution under these 
statutes was, by construction of the courts, accorded only to tenants 
of freehold estates. 

By statute of 21 Jac. I. c. 15, it was extended to tenants for 
years, by copyhold, by elegit, statute merchant, and staple. 

A justice could not order restitution upon a record of his per- 
sonal view.^ To justify a precept to the sheriff to that effect there 
must have been an inquisition or an indictment by a jury, and in 
both cases an opportunity given to the defendant therein to trav- 
erse the fact of force disclosed in the presentment. Upon this 
traverse he was entitled to a jury trial. It was only when the is- 
sue raised by the traverse was decided against him or when he 
refused to make the traverse that the justices or the courts had 
authority to order restitution,' 

If the injured party invoked the civil remedy of assize of novel 
disseisin or trespass as given to him by the statute of Henry VI., 
he was compelled to abide the contingencies incident to those 
actions. The defendant could plead not guilty or he might plead 
any special matter in bar and traverse the force. The plaintiff 
was required to answer the special matter and not the traverse. 
If the issue raised by the special plea in bar was decided in favor 
of the defendant, so that he had good title at law, he was excused 
from the force because the plaintiff could not recover in the action 
if he had no right outside of bare possession.* But if he (plaintiff) 
prevailed on the plea in bar, the force had to be inquired of, and 
treble damages assessed against the defendant. But in the crimi- 
nal proceedings the defendant might be punished, as we have seen,* 
for a forcible entry under the statutes, although he had a right to 
entor ; and restitution incident to the prosecution could be awarded 
to the person dispossessed. 

It will be seen from these statutes that in the summary pro- 
ceedings for fine and restitution the jury made inquiry of the fact 

1 1 H. P. C. c. 64, B. 51. 1 Sid. 287 ; Rex v. Burgess, 1 Keble, 

2 1 Vent. 308. 843 ; Rex v. Sadler, 1 Keble, 427. 

» 4Bac.Abr.For.Ent.G.333;Com. * 4 Bao. Abr. For. Ent. A. 324; 
Dig. For. Ent. D. 7 ; Domina R^g. v, Dalton, C. J. 129. 
Whiter, 2 Salk. 587 ; Roy r. Parkers, ^ Sec. 163, 164. 
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of actual force in the entry or detainer complained of, and that 
the merits of title had nothing to do with the issue. A forcible 
entry was a wrong against the right of possession as springing 
from the present fact of possession in the person aggrieved and not 
from what was regarded as the right of property.* A forcible 
detainer was in like manner a wrong against the right of posses- 
sion springing from the fact of an actual or constructive posses- 
sion in the person aggrieved ; ' actual, when the forcible detainer 
followed a forcible or unlawful entry upon the plaintiff; construc- 
tive, when possession acquired under let or license of plaintiff was 
forcibly continued against the terms of the letting or license. 

Whether the summary proceedings by fine and restitution 
could be rightly invoked against forcible detainers in the absence 
of previous forcible entries has been doubted by eminent authority.' 
This doubt, so^ far as restitution is concerned, is supported by the 
plain language of the statute relating to it in which the justice or 
justices are authorized " to put the party so put out in full possession 
of the same lands and tenements so entered or holden, as before'' 

It must be admitted, however, that by construction of the courts 
the summary remedy of restitution has been extended to forcible 
detainers preceded by entries which were merely unlawful and not 
forcible.^ It has also been extended as against tenants holding 
over forcibly after expiration of their terms.* But in this lat- 
ter case the ruling has been said to be in harmony with the re- 
quirement of a preceding unlawful entry, upon the theory that the 
continuance in possession by the tenant may in judgment of law 
amount to a new and an unlawful entry.* 

The foregoing statutes have constituted a popular remedy in the 
language in which they were enacted for nearly five hundred 
years in England. The statute of 8 Hen. VI. c. 9, was repealed in 
1879, except as to its criminal features J 

These ancient statutes were very generally recognized or re-en- 
acted with modifications in most of the American States. They 
constitute an important and popular remedy in modem procedure, 
which is particularly mentioned in connection with our sketch of 
modern real actions. 

1 2 Pol. & Mait. 41, 42, 43. « 2 Chit. Gen. Pr. 237, 239. 

« King c. Oakley, 4 B. & Adol. * 2 Chit. Gen. Pr. 238, 239. 

807; Kaalleen ti. Tillman, 69 Mo. 510; « 4 Com. Dig. For. Det. B. 1, p. 55. 

Dortch V. Robinson, 81 Ark. 296; May • King r. Oakley, 4 B. & Adol. 307 

V. Luckett, 48 Mo. 472. M2 & 43 Vict. c. 59. 
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Sec. 171. Ejectment in the United States. 

Sec. 165. Prefatory. Under this subdivision I shall notice 
only such real actions as have survived or succeeded the ancient 
actions, and are employed in modern times to redress wrongs 
constituting an ouster or disseisin as to real estate. They are few 
in number, and are very generally represented in the action of 
ejectment or in actions in the nature of ejectment. 

Sec. 166. Causes leading to the Action of Ejectment. The 
great number of writs in real actions, the refined and almost im- 
perceptible distinctions between many of them, the long and dila- 
tory proceedings under them, and the burdensome costs incidental 
to them, produced in the course of time convincing proof of their 
inadequacy as remedies, for the redress of wrongs to the title or 
possession of real estate. The defects of the proceedings, and the 
abuses attending them had originated in the courts. Parliament 
made no effort to correct or reform them. 

To preserve their jurisdiction in real actions, which was being 
encroached upon by the Court of Chancery, the courts of law were 
compelled to direct or sanction a relief of some kind demanded by 
the progressive spirit of a higher civilization.^ The reform, like most 
reforms in England, did not come in the discovery or creation of 

I 8 Bl. Com. 200, 201. 
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any proceeding new or unknown, but rather by adapting the well 
known process and proceedings of personal actions to the trial of 
issues relating to ouster and disseisin from real estate. 

The writ of ejectment was first known in English law by the 
name of ejectione Jirmas, and it lay in favor of a lessee for a term 
of years to recover damages for loss of his term. As early as 
1499 it was made to serve the purpose of a real action by permit- 
ting the lessee to recover his unexpired term, along with his dam- 
ages for the time it was withheld from him.^ The manner in 
which the more modem writ or action of ejectment for trial of 
titles to real estate has been evolved from the ancient personal 
action ot eJedioTie Jlrmcc is given in the note in our appendix, to 
which the reader is referred for further information in detail.^ 

Sec. 167. Defined. The action of ejectment as moulded and 
approved by the courts was employed for recovering the posses- 
sion of real property, in which the lessor or the plaintiff has a legal 
interest or estate and a possessory right' 

It was necessary that the lessor should have, at the commence- 
ment of the action, the right of entry, whether his title was in fee 
simple, fee tail, copyhold, for life or for years.* It lay for the 
recovery of land or buildings annexed to land, upon which an 
entry in point of fact might be made, and of which the sheriff 
could deliver actual possession.^ It lies to recover a chamber 
room, or upper story of a house, when the proprietorships of such 
divisions of the building are separated or severed from the realty by 
contract of the parties.^ It will lie in favor of a tenant in common 
against his cotenant upon an actual ouster or denial of right.^ 

Sec. 168. Declaration. The declaration upon which the issues 
were tried set out a demise from the actual claimant by name, to 
the lessee by name, who was the nominal plaintiff, and who in the 
course of time came to have the well known name of John Doe. 
In the declaration the premises and the term demised were partic- 
ularly described. It further alleged that the nominal lessee or 
plaintiff entered into the tenements and became possessed thereof 
for the term granted ; that being so possessed the defendant (who 
as tenant on the land had been by rule of court substituted in the 

1 See sec. 156. » 1 Chit. PL 188. 

« Appendix, note 4. • Sedg. & Wait, 8. 105, 106, 106 a. 

« 1 Chit. PI. 187. T Tyler, Eject. 41. 

* 1 Chit. PI. 180. 
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plaoe of Bicbard Boe, the fictitious ejector and defendant in the 
original declaration) with force and arms entered into said tene- 
ments on a certain day (before expiration of the term) and ejected 
him the said John Doe out of his farm, and other wrongs there 
did against the peace, and to the damage of said John Doe in a 
sum stated.^ Neither possession of the land nor recovery of the 
term, was asked for. Such relief was added hj the courts, — a 
feature which made the personal action serve the purpose of a 
real action. 

Sec. 169. Judgment. The judgment in ejectment is that the 
plaintiff recover his term jet to come and unexpired, in the tene- 
ments with the appurtenances as described in the declaration.^ 
By virtue of this judgment the court by its writ of habere facias 
possessioTtem put the plaintiff in possession of the land covered by 
his unexpired term. If the term exists when the suit is brought 
the action is not defeated by its expiration before verdict, because 
the plaintiff in this action originally was entitled to compensation 
for the trespass and ouster including loss of mesne profits.^ But 
when the proceeding became fictitious and the plaintiff merely 
nominal, the damages assessed became nominal also, and another 
action for damages and mesne profits was necessary.^ But in the 
modem modified action the claim for damages and mesne profits 
can usually be prosecuted with the main action for possession, and 
in some cases it must be so included.^ 

In the modified form of the action in which it is divested of 
fictions the judgment is for possession, if the right of possession 
has not expired. 

The .effect of this judgment is the same in the original and in 
the modified action. "It is a recovery of the possession (not of 
the seisin or freehold) without prejudice to the right as it may 
afterwards appear even between the same parties. He who enters 
under it in truth and substance can only be possessed according 
to right. If he has a freehold he is in as a freeholder. If he has 
a chattel interest he is in as a termor. If he has no title he is in 
as a trespasser (disseisor). If he had no right to the possession 
then he takes only a naked possession."* 

1 Stephens, PI. 38. • Sec. 116. 

> 2 Roscoe, Real Ac. 601. * Jackson v. DiefFendorf, 8 Johns, 

s Adams, Eject 34, 379. 270 ; Aikyns v. Uoide, 1 Burr. 114. 
« Sec. 116 ; Adams, Eject. 879. 
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Sec. 170. Recent Cbttiiges In England. The action as thus 
established by rules of court, having been accepted from the abol- 
ishing effect of 3 4 4 William IV. c. 39, continued unchanged 
until 1832. By the Common Law Procedure Act of 1852 and the 
amendatory acts of 1854 and 1860 ^ the action underwent mate- 
rial changes reforming and simplifying its procedure. Pleadings 
of all kind were abolished. The action was commenced by a judi- 
cial writ directed to the person in possession and to all persons 
entitled to defend the possession of the property claimed and de- 
scribed in the writ, and commanding them to appear and defend 
the possession of the property sued for, or such part thereof as 
they may think fit, and notifying them that in default of appear^ 
ance they would be turned out of possession. In case of non- 
appearance of defendants or of an appearance for defending only a 
part of the property, plaintiff was entitled to a judgment of re- 
covery of all or part of the land sued for, as the case might be. 
Appearance of itself constituted a defence to the writ, and the 
court made up an issue between the claimant of possession in the 
writ and the parties appearing to defend their possession. This 
issue was tried according to the general principles governing the 
former action of ejectment These reforming acts were thought to 
authorize equitable defences to a limited extent. But the courts 
in construing them held that an equitable* defence was not avail- 
able in the action, for the reason that all pleadings had been 
abolished.^ 

The action continued in this form down to the " Supreme Court 
of Judicature Act of 1873." » 

By this act the Superior Courts of Law and the Courts of Chan- 
cery were consolidated in one court, styled the " High Court of 
Justice,*' with five divisions ; and the action of ejectment like all 
other actions is now commenced by a judicial writ of summons 
upon which the plaintiff indorses a statement of his claim with 
the relief asked for, to which the plaintiff makes a statement of 
his defence. The pleadings are governed by rules of court under 
general orders made in 1883. By rule 21 under order XXI. a 
defendant in possession is excused from pleading his title unless 

1 IS&lOViot. C.76; IT&lSYict Baylis t;. Le Gros, 2 J. Scott's R. n. a 

0. 25 ; 23 ft 24 Vict. e. 190, c. 164. 316. 

* Neave v, Arery, 7 J. ScottV R. » 38 & 37 Vict, o* M. 
828- S. C. 81 Enjr. C. L. R. 327; 
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his defence depends upon an equitable estate or right, or he asks 
relief on equitable grounds. Under this act and the rules made 
in conformity with it, the remedy of ejectment has lost its name 
and distinctive features. But when a suit is brought for the re- 
covery of land, the principles underlying the action of ejectment 
will never cease to be of use. 

Sec. 171. Ejectment in the United States. The action of 
ejectment as prevailing at common law in England for several 
centuries was very generally introduced into the United States; 
but subject to statutes modifying its form and procedure. The 
extent to which it has been adopted in the several States could 
not be given with particularity in this treatise. It will be found 
in the valuable work of Tyler on Ejectment, to which the reader 
is referred for further information.^ In all the States, with one or 
two exceptions, it has been freed from the fictitious contrivance of 
lease entrv and ouster. It has been extended in some States to 
rights of possession for vindication of which it would not lie at 
common law. It is sufficient in most States to allege in the plead- 
ing of the plaintiff that he is entitled to possession of the land, 
describing it, and that the defendant is in possession and wrong- 
fully withholds it from plaintifT; concluding with a prayer for 
recovery and damages. In a few of the States the plaintiff is 
required to set out in his pleading the title upon which his right 
of possession rests.' In most States it received its form and char- 
acter from statutes which provided special procedure for it as dis- 
tinguished from other actions.* Upon adoption of the code plead- 
ing and practice in many of the States in which the action had 
been employed in a modified form, these statutes when not ex- 
pressly repealed have been generally construed as affected by the 
code pleading in matters specifically covered by the code. Its 
ancient name and forms of procedure have in this manner to a 
great extent disappeared, and been supplanted by new forms of 
procedure. It would perhaps be more accurate to say that an 
action in the nature of ejectment prevails in most of the States for 
the trial of title to land, and that it is substantially governed 
by the principles which for centuries supported the common law 
action of ejectment. 

* Tyler, Eject. 611-837. « Kev. Stat. Mo. 1889, o. 60. 

* Aik. Dig., 1884, sec. 2632. 
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Aeticle TI. 
Treipass to try Title. 
Sec. 172, rntpoM to try Title. | Sec. 173. In Tezaf. 

Sec. 172. TrespasB to try Title. An action under tMs name 
has obtained recognition in three States, and prevails still in one ol 
them. 

It originated in South Carolina, in pursuance of an act of the 
legislature, passed in 1791, and was adopted as a subsititute for tb& 
action ot ejectment.^ 

It seems to be derived from the old action of trespass quare 
clausum /regit. It will be remembered that in that action, when 
the defendant made plea of liberum tenemerUum, he was allowed 
to prove that he entered upon the close by virtue of an estate or 
title in himself or in some one else under whose authority he acted, 
which gave him the immediate right of entry. 

While bare possession was sufficient to support the action as 
against a mere wrong doer, it failed to sustain it against a person 
who had a superior title. In this manner the right of entry might 
constitute the controlling issue in the action of trespass. Secovery 
by tlie plaintiff resulted however only in a judgment for damages. 

This statutory action of trespass to try title consisted in an exten- 
sion of the old action of trespass to wrongs theretofore redressed by 
the action of ejectment This extension was effected by indorsing 
on the writ of the action for trespass a notice to the effect that the 
action was brought to try the title to the premises described, as well 
as for damages. When the entry constituting the trespass culmi- 
nated in an ouster of the plaintiff, he was entitled, if successful, to a 
writ of habere facias possessiofiem as well as to damages. 

It could be maintained upon evidence of a trifling and technical 
trespass, in which case no mesne profits were recoverable, but the 
title to the premises would be settled ; and the plaintiff, if out of 
possession, would acquire it by virtue of his superior right, and if 
he was in possession, the defendant would be concluded of his title 
and right of possession. 

This form of action prevailed ii;! South Carolina till abolished in 
1873.^ It was introduced in Alabama in 1821,^ where it prevailed 

1 S. C. Stat at Large, 170. « Clay's Dig. 920-346. 

• Rev. Stat S. C. 1873, p. 683. 
Martin Civil Pbockdubk— 10 
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under substantially the same conditions till superseded in 1852 by 
an action in the nature of ejectment.^ 

Sec 173. In Texas. Trespass to try title has always been and 
still remains the exclusive form of action for trial of controverted 
titles in Texas.^ By a proper indorsement on the petition, the action 
of trespass upon land might be employed to try title as well as to 
recover mesne profits.* The plaintiff was required to state the 
interest he claimed to own, whether in fee simple or other estates.* 
Proof of actual entry was dispensed with;^ a constructive trespass 
by some character of adverse claim or assertion of title or interest 
by defendant being sufficient.* The plaintiff may elect to consider 
himself evicted by reason of the adverse claim of the defendant, and 
sue him, although he has never made actual entry or been in 
possession.^ The judgment, if for plaintiff, was that he recover of 
defendant the title or possession, or both, as the case may be.* It 
has been held that the intent of the acts creating the action was to 
furnish a proceeding for the trial of disputed titles irrespective of 
actual occupancy or pedal possession.^ It is an action to vest and 
devest title and possession, and to quiet title.^^ It also can be main- 
tained on an equitable title.^ The trial is conformable to the 
principles of trial by ejectment, except as otherwise required by 
statute.^ 

It is thus seen that the action has a much broader scope than 
ejectment, not solely being a substitute for that action, but serving 
the purposes of what was known in Chancery practice as equitable 
ejectment, as well as the proceedings recognized in modern code 
pleading for reformation of deeds, devesting of title, and decreeing 
Tecovery of possession as incident thereto. 

^ Ala. Code, 1852, s. 2209. • Tex. Rev. Stat 4808. 

^ Paschara Dig. Art. 5292. • Titus v. Johnson, 50 Tex. 224. 

8 Spence v. McGowan, 53 Tex. 30. ^ Hardy v. Beaty, 84 Tex. 562 ; 

* Tex. Rev. Stat. 1895, Art. 5250. S. C. 19 S. W. 778 ; Wright v. Dunn, 
» O. & W. Dig. Art. 2042. 73 Tex. 293 ; S. C. 11 S. W. 330. 

• Stroud tf. Springfield, 28 Tex. ^^ Scarborough v. Arrant, 25 Tex. 
649. 129 ; Erhart u. Bass, 54 Tex. 97. 

T Titus V. Johnson, 50 Tex. 224 ; ^ Rev. Stat. Tex. 1879, Art. 4784 ; 
Thorber v. Connors, 67 Tex. 96. Thurber v, Connors, 57 Tex. 96. 
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Article III. 

Writs of Entry and ofIHs$eisin* 
Sec. 174. Writs of Entry. | Sec. 175. Writ of Disseisin. 

Sec. 174. Writs of Entry. The ancient possessory action 
under this name was retained, although in a greatly modified 
character, in Massachusetts, Maine and New Hampshire.^ In 
Massachusetts and New Hampshire, to maintain the action the 
plaintiff must possess at least an estate for life.^ In Maine it lies 
also in behalf of a tenant for years.^ As a general rule, the action 
must be brought against a tenant of the freehold ; but if the defend- 
ant has actually ousted the demandant he may at the election of 
the demandant be considered as a disseisor, for the purpose of trying 
the right, although he claims an estate less than a freehold.^ 
Damages by way of mesne profits were not formerly recoverable in 
Massachusetts in this action,^ but have since been made exclusively 
incident to it* In the other mentioned States in which it prevails 
damages are recoverable. 

The pleadings and practice in the action are greatly simplified, 
corresponding with those in personal actions. 

Sec. 175. "Writ of Disseisin. In Connecticut, the action to 
recover real property is called an action of disseisin, which serves 
the purpose of the common law actions of writ of right, writ of 
entry and ejectment, with all the multifarious divisions into which 
they are branched.^ It is commenced and prosecuted like a 
personal action, except that it must be commenced and tried in the 
county where the land or a part of it lies.^ It can be maintained 
only on a legal title ; it resembles ejectment closely, and is fre- 
quently called by that name.® The action seems to be super- 
seded by the present form of procedure.^^ 

1 Jackson on Real Actions, 11 ; > Jackson, Real Ac. 27. 

Tyler, Eject. 636, 641. • Raymond v. Andrews, 6 Cush. 

> Jackson, Real Ac. 25, 27 ; Fay t;. 266. 

Taft, 12 Cush. 448 ; Johnson v, Elliot, 7 Tyler, Eject. 654 ; Crandall v. 

26 N. U. 67; Tyler, Eject. 50. Gallnp, 12 Conn. 371. 

* Rev. Stat ch. 104, sec. 1 ; Wyman > Gep. Stat. Conn. 1865, tit. l^ o. 

Brown, 50 Me. 139. 6, s. 80, 81. 

« Gen. Stat. Mass. 1860, c. 134, s. 3, • Tyler, Eject. 654. 

4, 5, 6 ; Wyman v. Brown, 50 Me. 139. ^ Gen. Stat 1888, s. 872. 
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AATICLX IV. 

Dmoer and ParHHan. 

Sec 176. DowOT. I Sec. 177. Fitftltioii. 

Sec. 176. Dower. We have seen that the eommon law writs 
of dower were excepted from the abolishing act of the reign of 
William IV.^ Nevertheless, resort to them became less frequent 
from the fact that the Court of Chancery had long before that time 
acquired, by judicial expansion, concurrent jurisdiction with the 
courts of law in the enforcement of dower rights,* and the superior 
advantages of the proceeding in equity gave an increasing prefer- 
ence to it over the remedy at law. 

When the marriage or seisin of the husband in a legal estate was 
disputed in a bill for dower, it was the practice of the Court of 
Chancery to direct the issue raised by the plea to be tried by a jury, 
or to stay the suit in equity until the plaintiff established her right 
at law.' But this practice has not been invariably followed in the 
United States.* 

Although the right of dower arises by operation of common law,^ 
it has come to be so generally defined and enforced by statutes in 
the United States, that in some of them it has been treated as 
depending entirely on statute .• But while the statutes may have 
superseded the common law in giving and defining the right, the 
courts go back to the common law and to equity for the remedies 
of enforcing it in the absence of statutes prescribing some exclusive 
mode to that end. Thus we find that in our early history the com- 
mon law action of dower unde nihil habet has been followed with 
suitable modifications.^ In many States a petition for dower in 
conformity with code pleading, or resembling a bill in equity, has 
been adopted, in prosecution of which dower is assigned, damages 
assessed, and possession awarded.' 

In all States in which the action of ejectment prevails in its 

» 3 & 4 Wm. IV. 0. 27, sec. 36. • Scrib. Dow. 8 ; Leoompt v. Wash, 

« Scrib. Dow. 140 ; Mundy 9. 9 Mo. 561. > 

Mundy, 2 Ves, Jr. 122; S. C. 4 Bro. • Chouteau ». R. R. 122 Mo. 375. 

C. C. 294. ' Scrib. Dow. 106-121 ; Waters v. 

* Scrib. Dow. 148, 149 : CnHis v, Gooch, 6 J. J. Marsh. 386 : Jackson, 
Curtis, 2 Bro. C. C. 631, 633, Real Ac. 19, 300. 
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don V. London, 1 Hnmph. 1. Stat Mo. 1889, s. 4586, 4539. 
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original or modified form, dower can be recovered in that form of 
action after assignment^ In some States the widow is allowed by 
statute to recover in that form of action before assignment.^ 

The modem remedies for enforcement of dower rights in the 
American States are usually indicated in the statutes on dower, or 
are contained in the forms of civil procedure prevailing there. 

In these statutes elements of the procedure in equity will be very 
generally encountered, allying the remedy with a suit in equity.^ 

But notwithstanding special modes of enforcement prescribed by 
statutes, it is very generally held in the United States that equit- 
able remedies may be invoked concurrently with those of the 
statutes, in the absence, of some express or implied exclusion of 
them.^ 

Summary proceedings for assignment of dower have been vested 
in Probate Courts or Courts of Probate jurisdiction in some of the 
States.^ 

It is held by the courts in some States, and is provided by statute 
in some others, that when the right of dower is disputed in an 
equitable or statutory proceeding, the parties to the controversy 
shall have the right of trial by jury.* 

This conclusion is in accord with the ancient jurisdiction of equity 
in dower, which always took or waited for a verdict at law on such 
issues.^ It is conceived that a trial by jury would be out of place, 
when the dower right is asserted against an equitable estate, since 
extension of dower to such estates.^ 

Sec. 177. Partition. The writ and plaint in the action at law 
for partition were abolished, along with the other real actions, by act 
of Parliament in the reign of William IV.^ This statute left exclu- 
sive jurisdiction in the Court of Chancery in proceedings of 
partition, — a jurisdiction which it had exercised concurrently with 
the courts of law from the reign of Elizabeth.^^ 

The action of partition at common law has been so eflfectually 

* Park, Dow. 288 ; Adams, Eject. » 7 Enoyo. PL & Pr. 186. 

«G ; 7 Eiioyc. PL & Pr. 283. • Shipp r. Snyder, 121 Mo. 155 ; 

* Scrib. Dow. 110 ; 7 Encyc. PL & Code Civ. Proc N. Y. sec. 968 

Vt. 284. f Curtis v. Curtis, 2 Bro. C. C. 631, 

» 7 Encyc. PI. & Pr. 174 ; Efland u. 632 

Efland, 96 N. C. 488. « Van Dyne v. Thayre, 19 Wend. 

* Scrib. Dow. 143, 144; Davis v. 162; Beebe ». Lyle, 78 Mich. 114. 
Davis, 6 Mo. 183 ; Devorse v. Snider, • 3 & 4 Wm. TV. c. 27. sec. 36. 
60 Mo. 239; Young o. Thrasher, 115 lo Bispham, Eq. sec 488. 

Mo. 222 ; 7 Encyc. PI. & Ft. 175, 176. 
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superseded in the United States by bill in equity and statutory 
proceedings, that it never obtained recognition in its ancient forni; 
the statutes governing it having effected such changes that a 
comparison between it and the varied forms of the modem action 
would be of no practical use.^ 

In most of the modem statutory proceedings, possession aetual or 
constructive in the joint or cotenant suing is the initial requisite 
of his suit as at common law or in equity.^ Of course this require- 
ment does not apply to the partition of equitable estates.^ But in 
some States a right of entry or seisin in law is sufficient^ Notwith- 
standing the breadth of the statutory proceedings in force in most 
of the States, it has been invariably held that in absence of express 
or implied restrictions to that end, they do not divest the courts of 
equity of their jurisdiction over the subject of partition.* Accord- 
ingly it will be found that equitable proceedings are constantly 
being maintained in pursuance of the concurrent jurisdiction of 
equity, 4n which the various rights and equities between the 
cotenants relating to the land, as well as the rights of mortgagees 
and remaindermen, are settled in the decree. In some States, how- 
ever, the statutory proceeding has been regarded as excluding the con- 
current jurisdiction of equity. In some the exclusion is made so 
by express provision.* There was no action at common law for the 
partition of personal property. Equity assumed jurisdiction in such 
case. It is also very generally conferred by statute.^ 

It is not within the scope of this treatise to define or discuss the 
protean forms of the American suit for partition, as it prevails at 
present in the different States. 

Article V. 

Forcible Entry and Detainer, 
Sec 178. Introductory. | Sec. 179. Characteristic Features. 

Sec. 178. Introductory. The nature and history of this sum- 
mary proceeding has been given in connection with our account of 

1 17 Am. & Enff. Encyc. Law, 705, » 17 Am. & Eng. Enoyc. Law, 705, 

Dote 6; 707, note 3. 706; Real Estate Sav. Inst. v. Colloni- 

^ 17 Am. & Eng. Enoyc. Law, 694 ; ous, 63 Mo. 290. 

W^ommock v. Whitmore, 58 Mo. 448. • 17 Am. & Eng. Encyc. Law, 706, 

« Dameron r. Jamieson, 71 Mb. 97. 707. 

« 17 Am. & Eng. Encyc Law, 696, ? 17 Am. & Eng. Encyc. Law, 681. 
697. 
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the ancient real actions. As a civil proceeding its nature and scope 
depended upon the statutes giving rise to it, and the construction of 
the same by the courts. The statutes furnished summary redress 
against the wrong of forcibly entering upon the peaceable possession 
of another, or of forcibly holding another out of his immediate right 
of possession, after a forcible or unlawful entry upon the same.^ 
Thus the remedy continued in England till a very recent period. 

The ancient statutes found their way into the colonies along 
with the body of the common law. In some of the States the lead- 
ing provisions of these statutes have been literally copied, but 
usually in connection with enacted modifications. It will be found 
that in some form or another, the summary remedy of the ancient 
statutes has been continued in all the States. But the changes and 
modifications have been so numerous and varied, that it would not be 
within the purview of this treatise^ to describe the remedy definitely 
as it prevails at the present time. It will be sufficient to indicate 
the leading and general features which characterize it as a modem 
remedy in most of the States. 

Sec. 179. Characteristic Features. — 1. It is no longer an 
incident of a criminal inquisition or indictment, but is entertained 
by the justices of the peace or courts of general jurisdiction, as a 
distinct civil remedy set on foot by the complaint or petition of the 
party aggrieved.* 

2. It will be found that the modem statutes, when providing for 
criminal punishment, usually retain the ancient requirement of 
actual force as necessary to constitute the criminal ofifence of a 
forcible entry or detainer,^ but that when they provide against the 
civil wrong they sometimes omit this feature, and furnish the 
redress of damages and restitution for all entries and detainers made 
against the consent of the party in actual or constructive possession.^ 
In most of the States actual force, by virtue of statutes, is no longer 
an essential ingredient of the civil wrong redressed by this remedy.^ 



1 Com. Dig. For. Det. B. 1 ; 2 Chit. 
Gen. Pr. 238, 239 ; King v, Oakley, 4 
B. & Adol. 807. 

3 Mo. Stat. 1889, s. 5092 ; 2 Kans. 
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Proc. 8. 1023 ; 9 Encyc. PL & Pr. 25; 
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3. Ii^ mo9t dt tbe St^i&^ (he actioQ is regarded aa a redress for 
a wxqng agaiust the right of possession, springing from the fact of 
ppasespioa actual or coqstaFuotive. This right rests upon the neees- 
aity q{ sustaining the fact of peaceable possession against all persons 
asserting claims to it, except in the courts. A person in peaceable 
possession, actual or constructive, may maintain the action against 
the disturber of it. His title is sufficient. 

4 The civil remedy has been expressly extended to unlawful 
detainers by tenants after expiration of their terms, irrespective of 
the element of force.' The American statutes in this respect furnish 
redress for an uTdawful detainer of a particular description, as well 
as for a fQTcible entry or a forcible detainer.* It being the duty of 
the tenant to surrender the possession of the premises at the termina- 
tion of his lease to his landlord, his failure to do so may well be 
summarily treated as an infraction of the landlord's right of posses- 
sion, springing from his constructive possession during the lease, and 
which after its expiration has become exclusive of the tenant's 
rights.* 

5. The summary remedy hq^s been expressly given in most of the 
States to the heirs, devisees, and assignees of those entitled to 
maintain it at the time of their death or assignment.^ 

6. Xt has been held in some States that a person can maintain 
the action upon his occupation of a part of a tract under claim of 
oiimership to the whole against any one entering on the vacafat part 
SO claimed.^ He has constructive possession of the vacant part. 

7. A person may have such a constructive possession of wild 
and vacant lands, without actual occupation of them, as will sup- 
port the action, — as where he has a title to them, has entered upon 
9nd done acts upon them or in reference to them, indicating a pres- 
ent proprietorship. But of course this constructive possession can 
exist only in the absence of adverse occupancy at the time the 
ownership and possession was thus asserted.^ 



1 9 Encyc. PI. k Pr. 42. 
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8. There has been a disposition in recent legislation to extend 
this form of action to the trial of the right of possession in some 
cases, thus making it serve the purposes of ejectment.^ In some 
States the remedy of unlawful detainer has been extended to pur- 
chasers at foreclosure sales under mortgages and deeds of trust, as 
against the makers of th^ deeds or claiipants under them,^ and to 
claimants of possession under land contracts,^ who have never had 
either actual or constructive possession.^ It is evident that these 
latter extensions carry the summary remedy far beyond its legiti- 
mate purpose of redressing the wrong of displacing or withholding 
possession. In some States the action has been denied to peaceable 
occupants who have been evicted by persons having title and right 
of possession, under statutes authorizing the action only in favor of 
''the person entitled to the premises.''^ This limitation ignores 
the original nature and scope of the remedy as a redress for violated 
possession. 

9. In some States restitution is given before trial as in replevin, 
upon bond being furnished by plainti£f to abide the results of the 
action, and to restore possession to defendant, if judgment goes in 
his favor.* 

10. Three years* possession has been generally retained as a bar 
to the civil action, except perhaps in some States, in which the 
action has been extended beyond its primitive scope, as a remedy 
for the protection of actual possession. 

Packwoo4 V. Thorp, 8 Mo. 636; Rob- » Moody v. Seaman, 8 N. W. 711 

ert 17. Lon^, 12 B. Mon. 195. (Mich.). 
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17. Trainor, 50 111. App 420 ; Gage o. • Stat. Ark. 1884, s. 3352. 
Sanborn, 64 N W. 32 (Mich.); Mich. 
Comp. Laws, 6706. 



154 



CIVIL PROCEDURE. 



[CHAP. VI, 



CHAPTEE VL 



PARTIES TO ACTIONa 



Art. L Parties Plaintiff in Personal 
Actions ex contractu. 
n. Parties Plaintiff in Personal 
Actions ex delicto. 
Art. v. Parties Plaintiff and De 



(( 



Art m. Parties Defendant in Personal 
Actions ex contractu. 
IV. Parties Defendant in Personal 
Actions ex delicto. 
fendant in Ancient Real Actions. 



(I 



Article I 
Parties Plmikliff in Persorud Actions ex contractu. 

Sec. 186. As to Assignees of Chosee in 
Action. 

187. As to Agents. 

188. As to Corporations. 

189. As to Executors and Adminis- 
trators. 
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Sec. 180. Prefatory. Having considered the forms of actions 
and the nature of the initial pleadings suited to them respectively^ 
it is next in order to notice the rules by which the proper and neces- 
sary parties to actions may be ascertained and determined. 

Sec. 181. General Rule. In actions on contracts the right of 
action is vested solely in the person having the strict legal title or 
interest in the contract as disclosed by its terms, in exclusion of the 
mere equitable rights of any one therein.* 

This general rule may be understood best by considering its 
application to the different forms and kinds of contracts. Some 
difficulty is experienced in determining who are the legal parties 
in interest. 

Sec 182. As to Bonds and Deeds inter partes. Only the 
persons by whom or with whom such instruments are made were 
regarded as vested with the legal title or interest. They alone 
could maintain suit thereon.^ No one could sue on a covenant in 
an indenture, who was not mentioned among the parties to the 



1 1 Chit PI. 3; Browne, Ac. 99. « 1 Chit. PI. 4; Dicey, 101, 103. 
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indenture, even though the covenant is made expressly with him.^ 
This was said to be a technical rule peculiar to the law of England.^ 
But this rule was changed in respect to indentures relating to tene- 
ments and hereditaments in 1845.' 

Sec 183. As to Deads PolL In such an instrument there is, 
strictly speaking, but one party, who addresses it to the world 
generally, declaring the fact that he has made some conveyance to 
or entered into some covenant with a person or persons therein 
mentioned, without making them or any one else parties to the 
instrument^ If the covenant in a deed poll is made with someone 
other than the person for whose sole benefit it is made, the cove- 
nantee is the proper person to sue on it, as being the legal party to the 
covenant.* But if the covenant is directly or generally with the 
person for whose benefit it is made, he might sue although a stranger 
to the consideration, and no party to the deed.* 

Sec. 184. As to Simple Contracts. In simple contracts the 
binding effect comes from the consideration, there being no seal. 
A simple agreement was regarded as nvdum pactum in respect to 
persons who were strangers to the consideration. This gave rise to 
the rule that an entire stranger to the consideration cannot sue upon 
it, although it may be for his sole benefit.^ The person to sue for 
the breach of a simple contract must be the person from whom the 
consideration for the promise moves.^ He is the person with whom 
such a contract, in point of law, must be considered as made.^ In 
other words, he is the legal party to the binding contract.^^ No 
formal recital of a person as a party can make him such in law, if 
he is an entire stranger to the consideration. 

There were three well settled exceptions to the rule that an en- 
tire stranger to the consideration of a contract could not sue on it : 
first, in actions by a person appointed by statute to sue in behalf 
of others; second, in certain cases which could be brought by 
principal or agent ; third, in actions for money had and received 
under circumstances which render the receipt of it a receipt by the 
defendant to the use of the plaintiff.^ 

1 Dicey, 103. • i Chit. PI. 4 ; Dicey, 108 ; Browne, 

« Berkeley v. Hardy, 5 B. & C. 100. 
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Sec. 185. Am to Contracts with CarrierB of Goods. In the 

absence of express agreement to the contrary, the person at whose 
risk goods are carried is the person to sue the carrier for non-deliv- 
ery, whether that person be con^gnee or consignor.^ Frima fade 
the consignee' is possessed of the legal interest and right of action.* 
But this may be rebutted by evidence of an express agreement be- 
tween the consignor and the carrier, that the latter was employed 
on the consignor's account^ It may also be rebutted by evidence 
that the property in the goods has not passed to tbe consignee, in 
which case the consignor is the proper party to sue, as being the 
person at whose risk the goods are being carried,^ 

Sec. 186. As to Assignees of Choses in Action. It was a 
general rule that the right of action on contracts or choses in action 
could not be assigned or transferred. Assignments were against 
the policy of the law.^ The rights of assignees were recognized only 
in equity. They could be enforced at law only in the names of the 
original parties : — 

There were several exceptions to this rule. 

1st. Assignees of negotiable paper, which passed by indorsement 
and delivery under the law merchant and the statute of Anne, could 
sue in their own names.^ This was also true of all other contracts 
made assignable by statute.^ 

2d. Assignees of a debt assigned by agreement of all the 
parties.^ 

3d. Covenants annexed to an estate by the person creating it 
enured to the assignee of the estate under the common law, who by 
virtue of his privity of estate could maintain an action on the cove- 
nants in his own name against the original grantor. A like right 
belonged to any subsequent assignee of the estate.^ 

Implied covenants or covenants in law annexed to or running 
with the reversion passed to the grantee of the reversion, vesting In 
him the right of action on such covenants.^^ But this effect was 
denied at common law to the assignee of the reversion in respect 
to express covenants. He was neither benefited nor bound by 
them. None but parties or their heirs or devisees could sue upon 

1 Dicey, 87. » Dicey, 117. 

a 1 Chit PI. 8. • Dicey, 117. 
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* Dicey, 88. 121. 
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them.^ This defect was corrected by the statute of 82 HexL VIII. 
c. 34, sec. 1, which transfers the reversioner's remedy and right 
of action to his assignee as against the lessee or his assigns, and 
gives the same remedy against the reversioner to the assignee of the 
tenant, which the tenant had against the original landlord.^ 

4th. Assignees by marriage, bankruptcy, and death could sue on 
the rights of action passing to them.^ In case of marriage, the 
husband became vested with the right, in case of bankruptcy, the 
assignee or trustee, and in case of death, the executors and adminis- 
trators. 

Sec. 187. As to Agents. In general an agent or servant with 
whom a contract was expressed to be made on behalf of another 
could not maintain an action in his own name ; the principal was 
the proper person to sue on it* 

To this rule there were seven exceptions : — 

1. When the agent was contracted with by deed in his own name.* 

2. Where the agent is named as a party to a bill of exchange or 
promissory note.* 

3. Where the right to sue on a contract is expressly restricted to 
the agent.^ 

4. Where the contract is made with the agent himself, — in other 
words, where the agent is treated as the actual party with whom 
the contract is made.^ 

5. Where the agent is the only known or ostensible principal, or 
where he has made a contract not under seal in his own name for 
an undisclosed principal.® 

6. Where an agent has made a contract in the subject-matter of 
which he has a special interest or property.^^ 

7. Where the defendant has paid away money of the principars 
under circumstances which gave a right to recover it back." 

In this connection may be added the following rules applying to 
certain phases of agency in contracts : — 

1. A person who enters into a contract in reality for himself, but 
apparently as agent for another person, whom he does riot name, can 
sue on the contract as principal.^ 

1 1 Chit. H. 18; Dicey, 121. • Dicey, 134. 

a 1 Chit. PI. 16, 17 ; Smifeh, L. & f Dicey, 135. 
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2. If he contracts in reality for himself^ but apparently as agent 
for another, whose name he gives, he cannot sue on the contract as 
principal.* 

Sec. 188. As to Corporatioiis. Corporations must sue in their 
corporate names on all contracts. The ancient rule that it could 
not sue on a contract not under seal, came to have so many excep- 
tions that it may be said to be obsolete as a general rule.^ They 
may sue in their corporate names on all contracts not under seal, 
whether express or implied, made or incurred by them within the 
scope of their powers, unless the nature of the contract requires a 
seal for its validity.' 

Sec. 189. Ab to EzecntorB and AdministratorB. As a 
general rule, the executors or administrators of a deceased person 
can sue on all contracts made with him, whether broken before or 
after his death.* 

There are several exceptions to this rule, which will be merely 
recited : — 

1. Contracts, the breach of which occasioned merely personal suf- 
fering to the deceased, and did not injuriously affect his personal 
estate.^ 

2. Contracts limited to the lifetime of the deceased by reason of 
the personal consideration on which they are founded.^ 

3. Covenants real, broken during the lifetime of the deceased ; 
but upon breach of which no substantial damage has accrued until 
after decease.*^ In such case the real representative is the proper 
person to sue. 

4. Contracts on which the deceased must have sued jointly with 
other obligees, in which case the right of action passes to the 
surviving obligee or obligees.' 

When an executor or administrator sued on contracts made with 
the deceased, he was required to sue in his representative character.® 

On contracts made with him as executor after death of the de- 
ceased, he might sue either in his personal character or in his 
representative character.^^ 

Sec. 190. Ab to Joinder of PartieB Plaintifi. 

1. In actions on con4ra^ts in favor of partnershipy all the partners 

1 Dicey, 144. • Dicey, 209. 

« Dicey, 164. » Dicey, 211. 
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must join, if living. Upon the death of a partner, the legal interest 
vests in the surviving partners, and ultimately in the last survivor 
or his representative, who must sue in behalf of the partnership.^ 

2. In actions on contracts or covenants made jointly vnth several 
persons, all of them must join in a suit for the breach thereof, even 
though the covenants were expressed to be several as well as joint.' 
A contract could not be made so as to entitle several persons to sue 
both jointly and severally. They must be entitled to sue under it 
either jointly only or severally only. One and the same covenant 
could not be made both joint and several as regards the covenantees.^ 
As regards the liabilitj/ of covenantors the rule was different.^ But 
when the legal interest and cause of action of the covenantees or 
promisees are several, each may and should sue separately for the 
particular dametges resulting to him individually, although the cove- 
nant be in its terms joint.* Upon death of one covenantee in a 
joint covenant, the right of action passes to the survivors, and on the 
death of the last, to his representatives.® 

3. In actions for breach of covenants in favor of tenants in com- 
mon of estates, all were required to join if the covenants arose 
from or were included in a joint demise.^ When the rent accrued 
from separate demises or was reserved to them separately on a joint 
demise they were required to sue separately.® Upon the death of 
one in case of a joint demise, the right of action upon covenants 
relating to the estate had to be enforced by the survivor or survi- 
vors and the representative of the deceased demisor, who sued in 
the character of joint owners of the reversion, and not as joint 
covenantees.^ 

4. Husband and wife — when to be joined. Husband and wife 
must sue jointly on all contracts of every description (with the 
exceptions hereinafter mentioned) made with her before marriage.^^ 
This was also true of all contracts in which the wife claims not in 
her own right but in a representative character, as for example, as 
executrix." 

The husband may sue alone or jointly with his wife:^ 

1 1 Chit. PI. 11? Dicey, 151. • Dicev, 12a 
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Ist. On negotiable instruments given by her before marriage. 

2d. On contracts made with his wife after marriage. 

3d. On contracts made after marriage with himself and wife*' 

4th. On causes of action on leases or other contracts relating ta 
the land of the wife, whether made before or during coverture^ pro-^ 
vided the cause of action accrued during the marriage.* 

Neither husband nor wife can sue the other at law.^ 

The wife may sue alone : — 

1st. When the husband is civilly dead. 

2d. When he is legally presumed to be dead. 

3d. When the wife has a judicial separation or protection order 
under the English statutes. 

4th. When the husband has deserted his wife and left the juris- 
diction. This last cause prevails in some of the American States 
only* 

On death of the husband, the right of aetion on all contracts 
made with the wife before marriage survives to her, and she may 
either commence or continue an action upon them.^ The death of 
the husband produces no effect on the wife's right to sue on con- 
tracts made with her as executrix.^ On the death of the wife» 
her right of action on contracts made with her before marriage 
passes to her administrator ; and her husband, if he survives her, 
has the right of administration, and must sue in the character of 
administrator.^ 

On contracts made with her as executrix, the right of action upon 
her death passes to the representative of her testator.^ 

The serious and often fatal effects of a non-joinder or misjoinder 
of parties plaintiff were relieved by the liberal authority to make 
amendments to that end by the Common Law Procedure Act of 
1852.» 

1 Dicey, 181. • Dicey, 180. 

« 1 Chit. PI. 80, 81. T Dicey, 180. 

• Dicey, 174. • Dicey, 180. 

« Gregory v. Paul, 15 Mass. 31; * Com. Law l^toe. Aot. 1852, 8. 
Rose V. Bates, 12 Mo. 37. 34, 35, 36. 

» Dicey, 180. 
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Abticlb II. 
Pcvrtiea Plaintiff in Actions ex deHdo. 



Sec. 191. General Role. 

" 192. iDJories to the Absolate Rights 
of Person. 

*' 193. Ii\jaries to Relative Rights. 

'* 194. Injuries to Rights appertaining 
to Personal Chattels. 

" 195. Injuries to Real Property Cor- 
poreal. 



Sec. 196. Injnries to Real Property In« 
corporeal. 

" 197. As to Assignees. 

" 198. As to Executors and Adminis- 
trators. 

" 199. As to Assignees in Bankruptcy. 

" 200. Ail to Joinders of Parties ^ain- 
tiff. 



Sec. 191. General Rule. Actions in form ex delicto lie for in- 
juries to the absolute or relative rights of persons or to the rights 
of persons in respect of personal or real property, independent of 
contract.^ The general rule is analogous to that which has been 
laid down respecting actions on contracts. An action ex delicto 
must be brought in the name of the person whose legal rights have 
been violated.^ The application of this rule will be considered with 
reference to the violations of legal rights which most frequently 
occur and for which redress is usually sought by action at law. 

Sec. 192. Injuries to the Absolute Rights of Persons. 
Every one is entitled in law to freedom of his person and ex- 
emption from injury to or wrongful interference with it ; also to 
the enjoyment of health, reputation, and domestic comfort. These 
rights are commonly classified as the absolute rights of security to 
person, as distinguished from mere property rights.' These abso- 
lute rights are violated by assault, battery, wounding, mayhem, 
false imprisonment, slander, libel, malicious prosecution, and inter- 
ference with the enjoyment of health and domestic comfort. Ac- 
tions for the redress of these wrongs must be brought in the name 
of the person whose absolute rights have been thus violated or 
invaded.* 

Sec. 193. Injuries to Relative Rights. One may have rela- 
tive rights depending upon the relation which he holds to other 
persons, such as wife, child, and servant. An injury to the person 
of a wife is an injury to the right of a husband to the society and 
service of his wife. The right of a parent in his child is violated 

1 Browne, 106. • 1 Chit. PI. 60; 1 Bl. Com. 128, 

* 1 Chit Fl. 60 ; Browne, 106 ; 124. 
Dioey, 825. « 1 Chit. PI. 60; Browne, 106, 107; 

Dicey, 830, 881. 
Mabtin Ctvil Pbocbdxtbb— 11 
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by any wrong to its person which disables it from performing ser- 
vice due the parent, or imposes an expense on the parent in caring 
for it A master's rights in his servant are likewise violated by 
any wrong to the person of the servant, which disables him from dis- 
charging his duties. The husband, parent, or master, as the case 
may be, can sue for these wrongs.^ The wife, child, or servant may 
also sue for the same wrongs, which constitute a violation of their 
absoltUe rights as already expressed. 

Sec. 194 Injuries to Rights appertaining to Personal 
Chattels. All injuries to the rights of any one in respect of 
personal chattels must resolve themselves into injuries against 
the actual possession of them (which in itself implies a right of 
possession as against all who have not a superior right) or against 
the right of immediate possession or against the right of future 
possession.^ The respective owners of these rights, which consti- 
tute the so calledv rights of property, can sue for any invasion or 
violation of them. The bare possessor can sue for an interference 
with his actual possession. He has a sufficient right or title as 
against mere wrongdoers.' Any one interfering with the rights 
implied by actual possession cannot defend on the ground that a 
superior right of possession belongs to a third person. To make 
his defence good he must show that he derived his authority to in- 
terfere from such third person.* Absolute or general ownership in 
goods implies the immediate right of possession, in the absence of 
any restriction as to the meaning of the term.^ The absolute or 
general owner of personal chattels who has not parted with the 
right of immediate possession may sue for any damage thereto, 
although he has never had actual possession.^ When he has 
parted with the right of possession for a definite term, he can 
sue for any damage thereto affecting his reversionary interest."^ 
The owner of personal chattels for a limited time, or for a par- 
ticular purpose only, is said to have a special property in them, 
and can sue for injuries to them affecting his interest or title. 
Such is the right of bailees and carriers.® The form of action 
and extent of recovery depend upon the right or interest affected 

1 1 Chit. PI. eO; Dicey, 326. * Dicey, 349. 

« Dicey, 344, 354; 1 Chit. PI. 61. • 1 Chit. PI. 61. 

« 1 Chit PI. 61 ; Dicey, 854. ' 1 Chit, PI. 62. 

* Dicey, 356 ; Pulliain o. Burlin- • 1 Chit. PL 61. 
game, 81 Mo. 41. 
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by the injury, the person against whom redress is sought, and the 
fact as to whether the plaintiff, if not absolute owner, is bound to 
answer over to him for any portion of his recovery. 

Sec. 195. Injuries to Real Property Corporeal Whether 
a person can sue for damages to corporeal realty depends upon 
whether he has an interest or estate in it, and whether the act 
complained of is an injury to or a violation of his interest or rights. 
A person in actual possession has an estate upon which he can 
maintain an action against any unlawful interferences with his pos- 
session. Actual possession is sufficient title against a stranger who 
cannot show a better right or title.^ If the act complained of op- 
erates as a permanent injury to the land, or interferes with the 
future enjoyment of it, any one possessed of the future interest or 
estate by way of remainder or reversion must sue for such injury.^ 
But in such cases it must appear that the land was in possession 
actual or constructive of the tenants having the particular estate. 
If it was held at the t^me of the injury adversely to the tenants of 
the particular or prior estate, neither they nor the reversioners or 
remainderman could sue for the injury, except as incident to a suit 
for possession and in the name of the person entitled to immediate 
possession. In this respect land diffiers from personalty. A tres- 
pass culminating in an ouster of possession constitutes a complete 
cause of action, which may be maintained irrespective of an action 
to recover possession. Such was the nature of the possessory action 
of ejectione Jimice in its origin,^ and of the action of trespass quare 
clausum fregit,^ 

Sec. 196. Injuries to ReaL Property Incorporeal. As a 
general rule, owners of incorporeal realty have their rights of action 
for injuries thereto, in so far m their respective interests and es- 
tates have been affected by the^-acts complained of, in like manner 
with owners of corporeal realty. The appropriate action at law for 
redress of such injuries is trespass on the case.^ 

SilC. 197. As to Assignees. The right of action for torts to 
person or property, either real or personal, could not be assigned at 
common law by voluntary act so as to vest in the assignee the right 
to sue.* 

^ 1 Chit. PL 62 ; Dioey, 882, 888, « Hammond, N. P. 151 ; 6Ubert*8 

»34. Tenures, 45. 

« 1 Chit. PI. 68; Dioey, 340. » 1 Chit. PL 142. 

• Sec. 156. • 1 Chit. PL 66; Dioey, 882. 
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Sec. 198. As to Ezeonton and AdministratoxB. By the 

ancient common law the right of action for a tort to person or 
property perished upon the death of the person injured, unless the 
facts of the tort furnished the basis of an action ex corUraetu, in- 
vokable at the option of the injured person.^ By statutes passed in 
the reign of Edward III., all actions survive to the executor or ad- 
ministrator for injuries to personal property by which it was ren- 
dered less beneficial to the owner, whatever the form of the action.* 
These statutes have been very generally construed as not continuing 
to one's representatives any right of action for injuries to his person, 
character, or real estate.^ By a statute passed in the reign of Wil- 
liam IV., rights of action for injuries to real property were con- 
tinued to the representatives of the deceased.^ By a modem 
statute an action is given to certain relations of a person whose 
death has been caused by the negligence of another.^ 

Sec. 199. As to Assignees in Bankruptcy. For injuries to 
either personal or real property all rights of action upon bank- 
ruptcy pass to the assignee. No right of action passes for mere 
personal torts.® 

Sec. 200. As to Joinder of Parties Plaintiff. The general 
rule has been aptly formulated by Mr. Dicey as follows : — 

1st. Persons who have a separate interest and sustain a separate 
damage must sue separately. 

2d. If they have a separate interest but sustain a joint damoffe, 
they may sue either jointly or separately in respect thereof. 

3d. If they have a joint interest they must sue jointly for an 
injury thereto.^ 

It will be proper to notice the application of these rules to some 
of the parties who have interests in common with each other : — 

Ist. Joint Tenants and Tenants in Common. They must join in 
actions for injuries to their personal property.^ For injuries to 
their real property joint tenants and coparceners must join. 

Tenants in common must join in actions for trespass and nuisance 
to their realty.® They may sue separately for recovery of posses- 
sion and mesne profits.^^ 

1 1 Chit. PL 68; Dicey, 402. . » 9 & 10 Vict c. 93 ; Dioey, 404. 

« 4 Edw. in. C.7; 15 Edw. MI. c. « 1 Chit. PI. 71. 

5; Dicey, 403 ; 1 Chit. PI. 69. t Dicey, 880. 

8 1 Chit. PI. 69 ; Stanley v. Bircher, « 1 Chit. PI. 66. 

78 Mo. 246. » 1 Chit. PL 66, 66. 

* 3 & 4 Wm. IV. c. 42, «. 2 ; 1 Chit. w 1 Chit. PL 66. 
PL 70. 



J 



AKT. II.] PLAINTIFF IN EX DEUCTO ACTIONS. 166 

When two or more persons have a joint right of action for a tort, 
it passes on the death of each to the survivor, and upon the death 
of the last survivor to his representatives, if it is an action which 
survives death .^ 

2d. Partners, All partners must join in an action for wrong 
done to the firm or firm property.* They can join in an action for 
injuries to their business resulting from a libel or slander.' 

3d. Husband and Wife. The rule of joinder in torts is analo- 
gous with that which applies to contracts. Husband and wife 
must join in actions for injuries : First, to the person, character, or 
property of the wife committed before marriage ; second, to the per- 
son or character of the wife committed during coverture ; third, to 
the property and rights of the wife as executrix or administratrix.^ 

When the husband has suffered special damages resulting from 
injuries to the person or character of his wife by depriving him of 
her company, aid, and assistance, or in subjecting him to expense, 
he must sue alone for them.^ For injuries to her personal chattels 
committed during coverture he must sue alone by reason of his sole 
ownership.* For damages to her realty during coverture the hus- 
band may sue either alone or jointly with the wife.^ The wife, how- 
ever, is a necessary party when the injury is a permanent one to her 
freehold.' If the husband survive he may still sue for any in- 
jury to her person or property for which he might have sued alone 
during coverture.® In cases where the wife mt^^.join in suing, the 
right of action on death of the husband remains to the wife. On the 
death of the wife it passes to her husband, except in cases in which 
she is executrix or administratrix.^^ The injurious effects of 
non-joinder and misjoinder of plaintiffs, as prevailing at common 
law, were counteracted by the liberal power of amendment given 
to the courts by the Common Law Procedure Act of 1852.^ 

Dicey, 882. i 1 C5hit. PI. 74. 

Dicey, 384. » Dicey, 393. 

I Chit. PL 64. • 1 Chit. PI. 76. 

Dicey, 889 ; 1 Chit. PI. 78. *» Dicey, 392. 

1 Chit. PI. 78 ; Dicey, 890, 891. u 15 & 16 Vict o. 76, sea 84, 86, 86. 

1 Chit PI. 74 ; Dioey, 894. 
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Abticle IIL 

Parties Defendant in Personal Actions ex eontraetii. 



Sec 201. The General Role. 

" 202. As to Agents. 

" 203. Tmstees, Cestnis qae Trust, 
Partuers, and Tenants in Com- 
mon as between each other. 



Sec. 204. Assignees. 

*' 205. Execotois and Adminiftntozs. 

*' 206. Heirs and Devisees. 

207. Infants. 

208. Corporations. 



it 
tt 



Sec 209, 210, and 211. Joinder of Parties. 

Sec. 201. The Oeneral Rnle. The person to be sued for 
breach of a contract of any kind must be a party to the contract by 
express undertaking or by implication of law.^ This rule is so gen- 
eral, that its application is usually directed in pursuance of subordi- 
nate rules of qualification or exception, depending on the nature 
and form of the contract sought to be enforced : — 

1st. Upon deeds, whether deeds inter partes or deeds^ll, in- 
cluding bonds, the action must be against the person contracting or 
covenanting, who executes the instruments. If he contracts or 
covenants in the deed and executes the instrument, he is liable on 
the contract or covenant, although not described in the deed as a 
party thereto.^ In this respect the rule differs from the one govern* . 
ing the right of action on the part of the covenantee, who could not 
sue on a covenent in a deed inter partes, unless he was mentioned 
as a party to the ^eed. If so mentioned, he could sue, although he 
had not executed the deed.^ 

2d. In simple contracts, the person liable in an action for a 
breach thereof is the person who promises or who allows the credit 
to be given to him.* 

3d. Some contracts implied by law, and which are known as 
quasi contracts, may be regarded as furnishing an exception to the 
preceding rule. Actions on them should be brought against the 
persons on whom the law imposes a legal liability from the par- 
ticular facts of the transaction.' 

4th. Persons appointed by statute to be sued on behalf of others 
furnish an exceptioji to the general rule.* 

The foregoing rules may be illustrated by considering them with 

1 Dicey, 223. * Dioey, 225. 

s Browne, 111; 1 Chit. Fl. 83; * 1 Chit. Fl. 34; Dioey,228. 
Dioey, 229, 230. • IHcey, 228. 

^ Ante, sec. 182. 
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reference to the relation which different classes of persons may bear 
to contracts. 

Sec. 202. As to Agents. The qualifying or subordinate rule is 
that a contract entered into by a principal through an agent is in 
law made by the principal, not by the agent; and the principal alone 
is liable to be sued on it.^ 

The following exceptions to this rule have been formulated by 
Mr. Dicey, in all of which the agent is liable ; — 

1st. When the agent contracts by deed in his own name. 

2d. Where an agent draws, indorses^ or accepts a bill of ex- 
change or negotiable note in his own name. 

These first two exceptions are held not to apply to an officer of 
government acting in its behalf.' 

3d. Where credit is given exclusively to the agent 

4tlL Where an agent contracts for persons incapable of con- 
tracting. 

5th. Where the agent is treated in the contract as the actual 
party by whom the contract is made. 

6th. Where the agent is the only known or ostensible principal, 
or where a contract (not under seal) has been made by an agent in 
his own name for an undisclosed principal. 

7th. Where money received by an agent for his principal has 
been paid under a mistake of fact, or obtained by means of a tort 

8th. Where the agent has signed certain contracts on behalf of 
a limited company without using the word limited. 

The first four of the foregoing exceptions, and probably the eighth, 
are cases in which the agent mvst be sued and the principal cannot 
be sued ; the fifth, sixth, and seventh are cases in which either the 
principal or the agent may be sued.^ 

Sec. 203. Trustees, Cestnis que Trust, Partners, and Ten- 
ants in Common as between each other. Trustees are not 
liable to be sued at law by their cestui que trust, unless they have 
admitted a balance due ; the remedy for breach of trust being in 
equity.^ Partners and tenants in common are likewise for the same 
reason not liable to their copartners or cotenants in actions at law 
in form ex contractu,^ 

1 1 Chit Fl. d4 ; Diofty, 288. * Dioey, 251. 

s 1 Chit Fl. 35 ; Unwin v. Wolselay, « 1 Chit PI. 84. 
1 T. R. 674 ; Gidley v. L<ffd Palmen. • 1 Chit PL 89. 
ton, 3 Brod. &Bing. 275 ; Bainbridge 
0. Downs, 6 Mass. 257. 
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Sec. 204. ^signeas. The general rule is that the liability to 
action on a contract cannot be transferred or assigned, and that 
I the liability of the assignor remains, notwithstanding the assign- 

ment. 

Liability is a burden and not a right of property.^ In general, 
the assignee of a contract is not liable to action for its breach, nor 
does the assignor escape any liability by assignment 

There are some exceptions to this rule. 

1st. When, by agreement of all parties, the original obligor is 
discharged and a new one substituted in his place. 

2d. Upon marriage, the husband becomes liable for the wife's 
debts. 

3d. Upon death, the executor or administrator becomes liable 
for the debts of the deceased ta the extent of the assets received. 

4th. Upon bankruptcy, the liability of the debtor ceases on his 
existing obligations, and they can be enforced only against the 
assets in the hands of the assignee. The same is true of debtors 
complying with the provisions of the insolvent act* The extent of 
the application of the fourth exception depends upon the provisions 
of the bankrupt and insolvent act, to which the reader is referred.^ 

5th. Upon covenants running with the land, whether express or 
implied, the assignee of the lessee is liable for all breaches accruing 
while the term is legally vested in him, but not for breaches hap- 
pening before assignment to him nor after assignment of the term 
by him.* His liability rests upon privity of estate, and not upon 
privity of contract The original lessee remains liable to the lessor 
on the express covenants of the lease, notwithstanding his assign- 
ment of the term, even though his covenants run with the land, 
and the lessor has accepted the assignee as his tenant^ This lia- 
bility of the original lessee does not, after assignment of his term 
and acceptance of the assignee as tenant, continue to any one but 
the original lessor, who is privy in covenant with him. It does not 
continue to the assignee of the lessor, with whom he has neither 
privity of contract nor estate.^ In absence of assignment of his 
term by the lessee, his liability to the assignee of the lessor would 

1 1 Chit R. 47 ; Dicey, 284. * 1 Chit H. 48 ; Dicey, 237. 

> 1 Chit. Fl. 53, 56, 66 ; Dicey, 806; • Dicey, 286 ; 1 Chit. PI. 49 ; Smith, 

7 Geo. TV. 0. 57, see. 40, 46 ; 1 Wm. L. & T. 43, note 19. 

IV. c. 88. • Dicey, 237 ; 1 Saund 240, 241, C 

• Dicey, 308. 
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continue by privity of estate.^ After assignment by the lessee and 
acceptance of his assignee as tenant, the lessee cannot be held in 
any description of action on covenants implied by law, — covenants 
which rest upon privity of estate • 

On assignment of the reversion by the original lessor, he now 
ceases to be liable on his covenants which run with the land. His 
assignment severs his privity of estate. By virtue of statute his 
privity of contract in respect to the covenants which run with the 
land, as well as his liability thereon, is transferred to his assignee.^ 

Sec. 205. EzecntorB and Administratoni. The executor or 
administrator of a deceased person is the proper party to be sued 
upon all contracts made with him, whether broken before or after 
death.* 

There are three exceptions to this general rule which include : — 

1st. Contracts limited to the lifetime of the deceased. 

2d. Covenants in law running with land and limited to the 
duration of the lessor's estate, ceasing upon its determination. 
If broken after death of the lessor, no action lies against his 
executor or administrator.^ 

3d. Joint contracts in which the liability of the deceased as a 
party thereto is to be discharged by the surviving obligors.' 

As a general rule, an executor or administrator must be sued in 
his representative capacity on all contracts made by the deceasedi 
and in his personal character on contracts made by himself.^ 

There are two exceptions to this rule : — 

1st. When he becomes liable as assignee of a term, he may be sued 
in his representative or personal capacity at the election of the lessor. 

2d. On promises made by him distinctly in his representative 
capacity, he may be sued in that character and held chargeable as 
upon a promise of the testator.^ 

Sec. 206. Heirs and Devisees. The heir was liable to an 
action for breach of an express covenant under seal, provided the 
ancestor expressly bound his heir as well as himself by its terms, 
and the heir received legal assets by descent from the covenantor.^ 
He was also bound by his ancestor's contracts of record, such as 
judgments and recognizances.^ 

1 Dicey, 237. • Dioey, 817. 

« 1 Chit. PI. 60. » Dieey, 317, 3ia 

• 32 Hen. Yin. o. 24 ; Smith^L. k • Dicey, 321. 

T. 29^ note 19. • 1 Chit. Fl. 62; Dicey, 828. 

« Dicey, 313 ; 1 Chit. PI. 61. »> Dicey, 323. 

• Dicey, 316, 316. 
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An heir receiving a legal estate becomes liable 98 assignee to aa 
action for breach of any covenant running with the land commit- 
ted in his own time.^ A devisee of a freehold was not liable at 
common law on the contracts of the devisor.^ But by modem 
statutes he is bound under the same circumstances and to the- 
same extent as the heir would have been bound if the land had 
come to him by descent.^ 

Src. 207. Infants. An infant could not be sued successfully 
at common law on any contract made by him. His contracts- 
were either void or voidable.* 

This was the general rule, to which there were two exceptions : — 

1st. He could be held liable on his contracts for necessaries. 

2d. Also on contracts attached to, or incident to, permanent 
property occupied or possessed by him.* 

He was liable to action on all contracts made during infancy^ 
which he had ratified after reaching his majority. 

Sec. 208. Corporations. An incorporated body must be sued 
by its corporate name. The ancient rule that it could not be sued 
on contracts not under seal may be said to have no application in 
modern times except as to such contracts as are required by law, 
or the provision of its charter, to be under seal.* 

As to all contracts within its corporate powers made by its oflScei-s 
or agents it is liable like any other person in the absence of statu* 
tory provision to the contrary.^ 

It is generally laid down that a corporation cannot be sued on 
contracts ultra vires? But in respect to private corporations the 
doctrine of estoppel may be successfully interposed to the plea of 
ultra vires in a great variety of cases furnishing the elements of 
equitable estoppel.* Corporations in process of winding up under 
proceedings of court, or in the hands of receivers, cannot be sued 
except by leave of court ; and actions pending against them may 
be stayed.^^ 

Sec. 209. Joinder of Parties. It was a rule at common law 
that where several persons were jointly liable on a contract, they 
must all be sued in an action for the breach of it^ 

1 1 Chit. PI. 58 ; Dioey, 828. « Taylor on Private Corporations^ 

« Dicey, 824. sec. 248. 

•Dicey, 824; II Geo. IV. and » 4 Thompson, Corp. , b. 6016, 6017. 

1 Wm. IV. c. 47, sec. 2, 8, 4 ; Rev. • Dicey, 278. 

Stat. Mo. 1889, sec. 8889. • 5 Thompson, Corp., s. 6015. 

* Dicey, 288. w Dicey, 280. 

» Dicey, 290. u l Chit. PI. 42 ; Dicey, 280. 
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This rule was subject to the following ezceptions : ^ — 

1st. Where one of the joint contractors has become bankrupt, 
an action may be brought against his co-contractors alone. 

2d. Where the claim sued on is barred against one or more joint 
debtors, and not against the other or others suing. 

3d. Where one or more of several co-contractors are non-resi- 
dents of the jurisdiction, they may be omitted from the suit. 

4th. Where the defendant is sued as a common carrier, his co- 
contractors need not be joined. 

5th. Where the suit is against a firm and the persons left out are 
nominal or dormant partners. 

6th. Where one of the co-contractors is an infant or married 
woman. 

When the contractors, by the terms of their contract, were 
severally as well as jointly bound, they could be sued jointly or sep- 
arately at the option of the plaintiff. The suit had to be against 
all or only one.' In no case can an executor or administrator be 
joined as defendant with an heir or devisee.^ The same is true of 
contracts joint in form, but made several as well as joint by law. 

Sec. 210. Joinder of Parties, continued. — Partnership. 
Suits against partnerships must be brought against the persons by 
name composing the firm.^ To this rule there are two excep- 
tions : — 

1st. Where a member of the firm is a nominal or dormant part- 
ner he may be joined or omitted.^ 

2d. One partner must, or may be, sued alone, on contracts made 
by him on behalf of the firm, in the same cases in which an agent 
must, or may be, sued on contracts made by him on behalf of his 
principal.* 

Bankruptcy of the firm terminates the right of action against 
the members thereof. On bankruptcy of one or more partners, the 
solvent partner or partners remain liable to action.^ 

On the death of a partner, the surviving partners, and ultimately, 
the last survivor or his representative, must be sued on contracts 
made with the firm.® 

Sec. 2ll. Joinder of Parties, continued — Husband and 
Wife. It was a general rule that a wife could not be sued alone 

1 Dicey, 231-238. » Dioey, 268. 

* 1 Chit PI. 48; Dioey, 288. • Dicey, 271; see aeo. 202. 

» Dicey, 824. t Dicey, 272. 

« Dioey, 266. s Dioey, 274. 
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during coverture on any contract or liability.^ To this rule there 
were four exceptions : — 

1st. When the husband is civilly dead by imprisonmenti or 
transportation permanently or for a time. 

2d. When the husband is presumed in law to be dead after a 
lapse of seven years, with no account of him during his absence. 

3d. When the wife has a judicial separation or protection order 
under the statutes.' 

4th. When the husband is an alien enemy.' 

Husband and wife must be sued jointly : — 

1st On all contracts made by the wife before marriage. 

2d. On contracts in which a claim is made against the wife as 
executrix or administratrix.* 

Upon death of the husband, the right of action on her contracts 
made before coverture survives against her as a femt sole. If the 
wife dies, the right of action on such contracts survives against 
her administrator. If the action has been brought against her and 
her husband, it abates as to both upon death of the wife, but may 
be revived as against her administrator. If the husband dies after 
action brought, it abates as to the husband, and may be continued 
as against the widow. If the husband dies after judgment re- 
covered, the liability on the judgment remains against the wife. If 
the wife dies after judgment, the husband remains liable on the 
judgment as for a debt of his own.^ 

In regard to contracts in which it is sought to charge her as ex- 
ecutrix, the right of action survives as against the wife on death of 
the husband, and upon her death it survives against the representa- 
tive of the testator or intestate.^ 

A wife is not liable on contracts made by her during coverture.' 
Her husband may be liable on such contracts when made by her as 
agent of her husband or when they have been made for necessaries.® 
In the enforcement of such contracts the husband alone is liable, 
and he must be sued alone.* 

The injurious consequences of a misjoinder of defendants in 
actions ex contractu were greatly mitigated by the Common Law 
Procedure Act of 1852.i^ ^ 

1 Dicey, 296 ; 1 Chit. PI. 67. » 1 Chit. PL 58 ; Dicey, 299. 

« 20 & 21 Vict, c, 85, s. 26 and 21. « Dicey, 300, 802. 

• Dicey, 296, 297. • Dicey, 299. 

« Dicey, 297. ^^ Com. Law Pr. Act, 1852, a. 87, 

• Dicey, 29a 88, 89. 

• Dicey, 299. 



Sec. 217. Injaries reBnlting from manage^ 
ment and control of real and 
personal property. , 

" 218. Principal and affent. 

" 219. Hnflband and wife. 

*' 220. Infants and insane persons. 

" 221. Executors and administrators. 

" 222. Assignees. 

" 223. Corporations. 
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Articlb IV. 

Parties DefendafU in Personal Actions ex delicto. 

Sec 212. General rale. 
" 213. Injuries to abeolnte rights of a 

person. 
" 214. Injuries to relative rights of 

persons. 
" 215. Injaries to rights appertaining 

to land. 
" 216. Injuries to rights appertaining 

to personal chattels. 

Sec. 224. Joinder of Pardee. 

^ Sec. 212. General Rule. The general rule is that any one who 
violates the absolute or relative rights of persons^ or the rights of 
persons in respect of their real or personal property, independent 
of contract, is liable to be sued.^ The person causing the injury 
to such rights, either wilfully or by neglect of legal duty, is liable 
to suit at the instance of the injured person. 

In determining whether a person is liable under this rule as the 
oaiise of a wrong, the courts confine their inquiry to the natural 
and proximate consequences of his acts, and decline to consider 
remote consequences not clearly connected with the act complained 
of.^ Under the general rule, a person is not regarded as causiTig 
an injury to another, when the wrong complained of was caused 
partly by his negligence, and partly through the negligence of the 
complainant.' 

An exception to the general rule exists in favor of persons pro- 
tected by law, for acts done by them in their official capacity, such 
as judges, civil or ecclesiastical. Magistrates, constables, and police 
officers have a qualified protection.^ The application of the gen- 
eral rule will now be considered. 

Sec. 213. Injuries to the absolute Rights of a Person. 
Under this head it may be said that all persons are liable to the 
injured party, by reason of assault upon, or imprisonment of, his 
person, or any act directly interfering with his liberty.* This is 
equally true of injuries to his character in the form of libel and 
slander.' 

Sec. 214. Injuries to the relative Rights of Persons. As 
we have seen, a person may have rights in the persons of others 

1 1 Chit. PI. 76; Dicey, 418. « 1 Chit. PI. 78 ; Dioey, 427, 4d0. 

« Dicey, 410. * Dicey, 414. 

• Dicey, 412. » Dicey, 415. 
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to whom he holds the relation of husband^ parent, or master. He 
has a right to their services and society. Any one who injures the 
person of a wife, child, or servant violates and impairs these rights, 
and may be sued by the husband, parent, or master, as the case 
may be. He may also be sued by the wife, child, or servant for 
the injury done to their absolute rights. 

Sec. 215. Injuries to Rights appertaining to Land. A 
person committing a trespass upon land, interfering with its pos- 
session and enjoyment, or damaging its value, is responsible for his 
acts to all persons having estates in the land, to the extent of the 
injury suffered by them respectively.^ Actual possession is an 
estate sufficient to maintain an action against any one wrongfully 
interfering with the same.^ He is also responsible for damages 
resulting to it, by reason of his negligence or misconduct falling 
short of actual trespass ; as in case of a nuisance maintained or 
permitted near it.^ 

Sec. 216. Injuries to Rights appertaining to Personal 
Chattels. Any one who interferes with the possession, or right 
of possession, immediate or future, of personal chattels, may be sued 
in trespass, trover, or case according to the extent and character 
of his interference, and the interest therein of the complainant* 

Sec. 217. Injuries to the Rights of others proceeding from 
the Negligence or Misconduct of a Person in the Use, Man- 
agement, and Control of his own Property, real or per- 
sonal A person is liable in tort, as the owner or occupier of land, 
for injuries to others resulting from malfeasance or want of care 
in the management and control of it.* He is likewise liable for 
injuries to others arising from his personal chattels, as long as they 
remain under his control, but not when they pass out of his 
control, unless control is lost by his fault.* The fact that he 
keeps or harbors an animal known by him to be dangerous makes 
him the cause of injuries inflicted by the animal^ 

Sec. 218. Principal and Agent. A principal or master is liable 
to be sued for the torts of an agent or servant, either committed by 
the command of the principal or master, or subsequently assented 
to or ratified by hiuL^ There can be no exception to this rule, for 

> Dloey, 417. • Dicey, 426. 

« 1 Chit. PI. 176. T Dioey, 426, 426; 1 Chit. H. 82, 
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the reason that the act of the subordinate is made also the act of 
the principal or master^ by his specific command or ratification. 

A principal or master is also liable to be sued for the torts of 
his agent or servant, if committed in the course of his employment 
and in the service of the principal or master.^ There were three 
well recognized exceptions to this rule: 1st, where a servant is 
injured by a fellow servant;* 2d, where the principal or master 
is compelled to employ a particular person ; • 3d, where the em- 
ployer is a public officer under government.* 

In the third exception he is only a nominal principal, and the 
government is the real principal. His exemption is not affected by 
the fact that no action can be maintained against the government. 
It is generally held, that this third exception does not protect 
trustees or corporations^ in the gratuitous performance of public 
works, from liability for the torts of their servants.* 

An agent or servant is liable to the person wronged for acts of 
misfeasance or positive wrong in the course of his employment, 
but not for acts of non-feasance or mere omission.* The non- 
feasance or omission for which the servant or agent is not respon- 
sible must relate to the duty assumed by him to his principal or 
master, and not to any breach of duty due to third persons. 

Sec. 219. Husband and Wife. A woman remains liable after 
marriage for her torts committed before marriage. But her hus- 
band must be joined with her as defendant in suits brought against 
her for their redress.' A married woman is responsible for torts 
actually committed by her during coverture ; though she cannot 
be a trespasser by mere assent, either prior or subsequent.® Her 
husband must be joined with her as defendant in all suits on 
account of such torts.® When the tort is committed by her in the 
presence of her husband, he is prima facie liable for it as his own 
act, and she is exempt.^^ But this liability and exemption will not 
prevail against evidence showing that the tort was committed by 
her in violation of his commands." Married women are not lia- 
ble for torts committed during coverture in the nature of fraud 
connected with, or constituting an inducement to, a contract.^ 



1 Dicey, 445 ; 1 Chit. Pi. 81. 
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Neither can she be made responsible for breaches of contracts 
made with her during coverture by being sued for such breaches 
in the form of an action of tort.^ 

Upon death of the wife her liability, if it is such as survives^ 
passes to her representative, and her husband is no longer liable.^ 
After death of her husband, she remains liable for torts committed 
either before or during coverture.' When a wife and husband 
commit a tort jointly, they may be sued jointly, or the husband 
may be sued alone.^ But no action can be maintained against her 
alone during coverture. 

Sec. 220. Infants and Insane Persons. Infants are liable 
for torts committed by them.* They cannot be held liable for 
breach of a contract by a suit, in form of a tort. If the action be 
in substance for breach of contract, the fact that it is in the form 
of an action in tort will not overthrow his plea of infancy.* 

To his liability for tort there is one exception, where it consists 
of a fraud closely connected with or constituting an inducement 
to a contract While insane persons are not liable criminally, 
they are responsible civilly for any tort they may commit.' 

Sec. 221. Bzecntoxs and Administratoxs. The general rule 
at common law was that executors and administrators of deceased 
persons could not be sued for torts committed by them.® There 
were two exceptions at common law to this rule : 1st, an action 
might be maintained against the executor of an ecclesiastical per- 
son for dilapidations ; ^^ 2d, when the tort contained the facts upon 
which an action ex contractu might be supported, the executor 
could be sued for it in the latter form of action.^ 

Exceptions to the common law rule have been effected by stat- 
ute for the most part, in modem times. It may be noticed here 
that the statute of 4 Edw. III. c. 7, which furnished a remedy 
for certain torts in favor of an executor or administrator did not 
give any remedy against them. By statute 80 Car. II. c. 7, 
explained and made perpetual by 4 & 5 W. & M. c. 24, s. 12, the 
executor or administrator of any executor or administrator was 
made liable for the devastavit of his testator or intestate.^ By 

1 Dicey, 476. "^ Dicey, 475. 

« Dicey, 478. • 1 Chit PI. 76 ; Dioey, 2. 

• Dicey, 478. • 1 Chit. PL 89 ; Dicey, 481. 

• 4 Dicey, 476. «> Dicey, 482. 
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statute of 3 & 4 Win. lY. c. 42, s. 2, actions might be brought 
against executors and administrators for an injury to property 
real or personal, committed by the testator or intestate within 
six months before his death, provided the actions were commenced 
within six months from the date at which these representatives 
assumed administration of the estate.^ 

Since the passage of these statutes, the representatives of a 
deceased person can be sued only for such torts of the decedent as 
constituted an invasion of property rights. Liability for an infrac^ 
tion of those absolute rights which relate to the person, reputation^ 
and domestic comfort of the claimant terminates with the death of 
the perpetrator. In the United States the modiiScations of the: 
common law are in general accord with the statutes and result ot 
the text^ 

Sec. 222. Assignees. With the exceptions under the previous 
section, liability for a tort cannot be transferred or assigned.^ The 
liability of the husband to be joined with his wife in a suit for 
her torts is an apparent rather than a real exception.^ Liability 
for a tort is in no case transferred to an assignee in bankruptcy. 
The bankrupt remains liable after as before discharge.* This may 
not be true of a claim substantially for breach of contract, although 
asserted in form of action ex delicto. 

Sec. 223. Corporations. Corporations are liable to be sued for 
torts committed by their agents within the scope of their employ- 
ment, or which have been authorized or ratified by the corporate 
body, or which arise from a breach of duty imposed by law.* It is 
held that there are some wrongs which a corporation is incapable 
of committing, such as murder, adultery, seduction, slander, and 
corruption. It is now settled that they are liable for any malicious 
prosecution or libel authorized by them, and for frauds committed 
by their agents or servants in the course of their employment.^ 

Sec. 224. Joinder of Parties Defendant. The general rule 
is that one or any or all of several joint wrongdoers may be sued 
by the injured party, for the reason that a tort is in legal contem- 
plation the wrongful act of each individual, although another may 
have acted with him.^ To render a tort joint as against two or 

1 1 ChitPl. 70, 91 ; Dioey, 481, 482. • Dicey, 180. 
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more persons, it must appear that they co-operated in some way in 
the acts, or some of the acts, constituting the tort by aid, assistance^ 
or counsel,^ or that they were related to each other as principal and 
agent, or master and servant, in such manner as to make the acts of 
the agent or servant the acts of the principal or master, because 
done within the scope of their employment' All persons actually 
participating in any manner in a tort are liable to be sued jointly ; 
and it is no defence that one was principal and the other an agent. 
As to the injured party they are all principals.' This principle 
applies not only to trespasses vi et armis against persons or 
property,^ but to a large class of torts which fall under the general 
head of case, such as conversion of personal property, malicious 
prosecution, libel, &c.* Indeed, it may be said that the liability to 
be sued jointly applies to all torts, except a few which the courts 
have held to be incapable of being committed by more than one 
person, such as verbal slander, debt on penal statute, bribery, and 
perhaps seduction.* 

When a proceeding is in substance an action ex contractu, the 
pl^inti£f cannot by bringing it in form ex delicto escape the effect 
of either omitting or joining parties according to the rules govern- 
ing actions ex contractu!* But this rule does not apply when the 
action in tort could be maintained without referring to the con- 
tract* 

One or more of the partners of a firm may be sued for a wrong 
committed by the members thereof, or by any partner of the 
firm, acting within the scope of the partnership business, or by 
any agent or servant in the course of his employment^ 

There seems to be one exception to the general rule, that an 
action can be maintained separately against one of several wrong- 
doers, which relates to joint tenants and tenants in common of 
land. 

If the action is brought against a person in respect of his interest 
or ownership in land for an injury arising from its condition, any 
one interested with him as joint tenant or tenant in common must 

1 Dioey, 432 ; Page v. Freeman, 19 * 1 Chit. PL 85, 86 ; Dioey, 482. 
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be included as co-defendant^ This exception also applies when the 
land is owned in partnership.* 



Article V. 

Fatties Plaintiff and Defendant in Real Actions. 

Sec 296. Ancianfe B«al Actionf. | Sec. 226. Modem Real ActioM. 

Sec. 227. As to Defendants. 

Sec. 225. Ancient Real Actions. The proper parties to the 
ancient real actions have been indicated in our sketch of the various 
writs giving the nature and name of the actions. There were a few 
rules arising from the quantity and nature of the estate, or right in 
the demandant or tenant^ which applied to all real actions in gen- 
eral, and which may be briefly stated.' 

1. As to the Demandant. To maintain a real action, it was neces- 
sary that the demandant should have an estate in fee, fee tail, or 
for life.* * A right to a chattel interest, as a term of years, would not 
be sufficient. By statute of Westm. II. c. 18, an exception was made 
in favor of a tenant by elegit, who might maintain an assize of novel 
diseeiein. Beal actions being founded on the actual seisin of the 
demandant or his ancestor, for the purpose of redressing the wrong 
of deforcement in its various meanings, it was necessary that the 
demandant himself should have been actually seised to maintain an 
action brought upon his own seisin, and that his ancestor should 
hive been actually seised to support an action brought on the seisin 
of such ancestor ; a seisin in law not being sufficient ^ Joint ten- 
ants were required to sue jointly. But upon refusal of one to 
prosecute, a severance could be enforced, and recovery by the other 
of his moiety was then permitted.^ The same rule applied to co- 
parceners, as long as their interests remained undivided.^ Ten- 
ants in common were required to sue separately, because they 
were regarded as having several freeholds, and claiming by sev^ 
eral titles.* 

2. Aa to the Tttnanta. In general all real actions had to be brough' 
against the actual tenant of the freehold, and not against a tenan 

1 Dioey, 488. * 1 Boaooe, 6. 
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for years, by elegit, statute staple, or others holding only chattel 
interests.^ But a seisin in law of the tenant was sufficient without 
an actual seisin.^ In an assize of novel disseiein, an actual disseisor, 
although not a tenant of the freehold, ought to be joined with such 
tenant^ The ordinary and clerk were joined with the patron in a 
qtutre impedit} 

Joint tenants had to be sued jointly, so likewise with coparceners, 
till partition or severance of their estate.^ Tenants in common had 
to be sued severally, as they were possessed of several freeholds.^ 

Seo. 226. Modern Real Actions. It will not be necessary 
under this head to go outside of the action of ejectment, which 
constitutes the type of modem real actions. 

1. As to the Piaintiilii. As already explained, this action was in 
its origin a remedy in favor of a termor to recover damages for an 
ouster of his possession, to which was added by the courts a recovery 
of his unexpired term. Formally on the record he appeared as a 
tenant for years to some other person who was seised of a superior 
estate. The question of the plaintifiTs right as a termor in posses- 
sion at the time of the ouster depended upon the estate of the other 
person, who had vested him with the term. In this manner the 
estate of the lessor came in question, and especially his right, as 
incident to it, to make an entry upon the land and give possession 
thereof to his tenant In the course of time the lessor mentioned 
in the pleadings became the substantial party to the proceeding and 
the termor a fictitious party, whose tenancy under the substantial 
party and whose ouster could not be inquired into, by reason of the 
consent rule adopted by the court. 

To maintain the action in this form, the precise estate of the les- 
sor was not a matter of consequence, whether in fee simple, fee tail, 
in copyhold, for life, or for years, provided it was a legal estate as 
distinguished from an equitable one, and contained the right of 
immediate possession at the time of the demise laid in the declara- 
tion. The modification effected under the Common Law Procedure 
Act of 1852 dispensed with the fictitious lessee, and made the 
lessor the nominal as well as the substantial party plain tifif; and this 
result is not changed by the Supreme Court Judicature Act of 1875. 
It is only necessary that the plaintiff should have some legal estate 

1 1 Roeooe, 8. « 1 Roscoe, 8. 
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or iDterest in the premises^ and the right of entry into possession as 
incident to it^ 

The same rules of joinder prevailed in ejectment which obtained 
in the ancient real actions ; joint tenants were required to join in 
the suit' Coparceners were also required to join, so long as their 
estates remained undivided.^ They were allowed to sue separately 
in ejectment by ailing a several demise by one of the joint ten- 
ants, — that act constituting a severance of the joint tenancy and 
coparcenery> Tenants in common were required to sue sepa- 
rately.^ But this requirement of severance was evaded, while the 
proceeding was in the name of a fictitious plaintiff, by per- 
mitting him to allege several demises from several tenants in 
common* 

Since the Common Law Procedure Act of 1852, the general rule 
as to co-owners seems to be that they may sue jointly and recover 
all they are entitled to, or that one or more of them may sue 
without joining the rest, and recover his or their share or propor- 
tion of the whole.7 This modification of the common law prevails 
very generally in the United States.® 

Sec. 227. 2. As to Defendants. The persons to be made de- 
fendants should include all the tenants in possession of the land 
sought to be recovered.® 

In the early rules and practice of the courts the landlord of any 
tenant who was sued in ejectment might appear, and by leave of 
court defend the case as co-defendant with his tenant.^ But it 
seems that this leave was not granted unless the tenant appeared 
and consented to be a co-defendant in the case.^^ This defect in 
the proceeding was corrected by statutes in England and in the 
United States, by which the landlord or other person in privity of 
estate with the tenant acquired the right to appear and be made a 
defendant irrespective of the appearance or consent of the tenant.^ 

By a provision in the Common Law Procedure Act of 1852, any 
other person not named in the writ shall by leave of court be 

» Dioey, 484. » Dicey, 492. 
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allowed to appear and defend, on showing hy affidavit that he is 
in possession of the land either by himself or his tenant.^ This 
improvement in the action prevailed in the United States in pur- 
suance of statutes and practice to that efifect It may be added 
here» that, by modern statutes in some of the American States, the 
plaintiff is at liberty to include the landlord or other claimants in 
his suit^ 

1 Dioey, 497. • Rer. Stat. Mo. 1889, sec 1998. 
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CHAPTEE VIL 
JOINDER AKD ELECTION OF ACTIONS. 
AltictoL Joinder of Action!. | Article IL Election of 

Article I. 

JoirhdiT of Actions. 

8«e. SSS. Joinder of Actione. | Sec 229. Consequences of Misjoinder.— 

Changes in the Law. 

Sec. 228. Joinder of Actioiui. The general rule of the com- 
mon law is, that where several causes of action of the same nature 
exist between the same parties, all accruing to the plaintiff in the 
same right and against the defendant in the same character or 
capacity, they may all be joined by several counts in the same 
declaration.^ It may be added here, that such joinder was en- 
couraged by the courts and enforced at their discretion by 
orders of consolidation.^ 

Some difficulty has been experienced in determining when two or 
more causes of action arc so allied to each other in their nature as 
to admit of their joinder in the same declaration. Several tests of 
resemblance between the different forms of action have been urgied 
as justifying such joinder, based on similarity of process, plea, or 
judgment ; but none of these tests are universal' They may as- 
sist, but do not absolutely control the pleader. 

The whole subject is resolved into a question of the^oinder of 
forms of action, the nature of the action appearing only through 
the form in which it is stated. Certain conclusions of tlie courts, 
with a few attending exceptions, may be stated as governing the 
practice of joinder at common law. 

1st. A party may join in the same declaration as many causes 
of action as he pleases, provided they can be and are expressed in 
the same f onn.^ 

1 Gould, PI. 0. iy. s. 79; 1 Chit. • 1 TIdd, Ft. 12 ; Gould, PI. o. 
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2d. No action in any of the forms ex contractu can be joined with 
an action in any of the forms ex delicto} 

3d. None of the actions in form ex contractu can be joined with 
actions in any other form ex contractu except debt and detinue. This 
conclusion assumes that debt and detinue are treated as both ex con- 
tractu in nature. This anomalous exception of their joinder has 
probably resulted from the fact that anciently both were regarded 
as actions of debt, and were found embodied in the same writ in the 
register of writs.* Notwithstanding the modification and modern 
use of detinue, which relegates it to the classification of actions ex 
delicto, the courts have unaccountably continued the ancient prac- 
tice of permitting its joinder with debt' It has been said that 
such joinder is permissible only when detinue is founded on 
contract.* 

4th. No action in form ex delicto could be joined with any action 
in any other form ex delicto except trespass on the case with trover.* 
The exception rests upon the fact that trover is in its nature a spe- 
cies of trespass on the case.^ 

All joinders of actions were subject to the requirement that the 
causes of action should all exist in favor of the plaintiff in the' 
same right, and against the defendant in the same capacity or char- 
acter of liability J The plaintiff could not join in the same declara- 
tion an action in his individual right with one in his right as the 
executor or representative of another. Neither could a person l)e 
called to answer a suit containing an action against him as an indi- 
vidual, joined with an action against him as an executor or repre- 
sentative of another. 

Sec. 229. Conseqnences of Misjoinder. — Changes in the 
La^7. The consequence of a misjoinder of actions was very seri- 
ous, tending to impeach the validity of the whole declaration, on 
being brought to the attention of the court on demurrer, in arrest 
of judgment, or upon error.® On timely application, the court will 
in general give the plaintiff leave to amend by striking out some of 
the counts on payment of costs.^ 

1 1 Chit. PL 201 ; Gould, H. o. c. iv. b. 86 ; 1 Chit. PL 200 ; Kettle 

It. b. 91. V. Bromsall, Willes, 11 a 
« Sec. 41; 1 Chit. PL 200. • Sec. 77. 

• 1 Tidd, Pr. 11 ; 1 Chit. Pi. 200 ; M Chit. PL 201, 202 ; Gould, PL 
4 Minor's Inst 366, 867. c. It. s. 93. 

* 1 Tidd, Pr. 11; Browne, 560. • 1 Chit. R. 206, 206. 
» 4 Minor's Inst. 366 ; Gould, PL • 1 Chit. PL 206. 
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By the Common Law Procedure Act of 1852, it was enacted 
that " causes of action of whatever kind, provided they be by and 
against the same parties and in the same rights, may be joined in 
the same suit ; but this shall not extend to replevin or ejectment" ^ 
It was further enacted that the court or judge might order separate 
trials and records, if a trial of different causes of action together 
should be inexpedient 

. By section 40 of the same act, in suits brought by the husband 
and wife for injuries to the wife, the husband was permitted to add 
thereto claims in his own right' 



Abticle II. 

Election of Actions, 

Sec. 230. Election of Actions. 

Sec. 230. Election of Actioiui. It appears from our account 
of the actions prevailing at common law, that two or more of them 
were often concurrent remedies for substantially the same wrong. 

Thus debt and assumpsit were concurrent remedies in general on 
simple contracts dischargeable in money. Either debt or covenant 
could be employed to enforce a money demand secured by deed. 
Either case or assumpsit could be invoked when the defendant was 
guilty of a tort, and the tort also constituted a breach of contract, 
express or implied. 

Where goods have been wrongfully taken and detained, the 
plaintiff might be said to have a choice of redress in four forms of 
action; viz. trespass, trover, detinue, and replevin. Eedress by 
assumpsit was also recognized in some of the American States.* If 
the goods thus wrongfully taken have been sold by the defendant 
or converted into money, the plaintiff might always sue in assump- 
sit for money had and received to his use ; ^ in which event he 
would have no remedy by replevin or detinue, which implied that 
the goods were still in defendant's possession. 

A pronounced tort might contain the elements of recovery upon 
a quasi contract, which the plaintiff was at liberty to enforce, thereby 

1 Common Law Prooedare Act, * Bliss, Code, PL 244; Gordon v. 
18.52, 8. 41. Bruner, 40 Mo. 670. 

s Common Law Procedure Act, ^ Browne, 564. 
1862, 8. 40. 
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waiving the tortious ingredients of the transaction } an injured party 
generally having the right to qualify a tort by omitting some of ita 
aggravating features. 

Having chosen one form of redress, the plaintiff was debarred 
from invoking any other, without abandoning the one first chosen 
before verdict.* 

Which form was the most advantageous to him depended upon 
the circumstances of the particular case, and the incidents in which 
one form differed from another. 

Chitty has grouped under nine heads the considerations whicb 
might control a choice of forms under the common law system of 
pleading and practice. 

It is sufficient to say, in a general way, that these considerationtr 
related to : 1st, the nature or extent of plaintiff's interest or right ; 
2d, to the security of bail in the action or process ; 3d, to the num- 
ber of parties; 4th, to the number and joinder of causes of action; 
5th, to the nature and defence of the plea ; 6th, to the venue ; Tth, 
to the evidence ; 8th, to the costs ; 9th, to the judgment and exe- 
cution. For a more particular account of these considerations, the- 
reader is referred to Chitty's Pleadings.* 

» 1 Chit PI. 212. a 1 Chit. PL 207-212. 
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CHAPTER Vm. 

MOTIONS OF DEFENDANT AFTER DECLARATION AND 

BEFORE PLEA. 

Article I. Demand of Oyer. I Article IIL Views, Aid-Piajcty nd 

" IL Demand of Particolare. | Voucher of Warranty. 

Article IV. Imparlance. 



Article L 

Demand of Oyer. 
Sec. 281. Demand of Oyer. 

SEa 231. Demand of Oyer. The first step by defendant after 
receipt of the declaration was a demand of oyer, provided the decla- 
ration contained profert of an instrument under seal upon which the 
plaintiff founded his right of action. 

In response to the profert made, the defendant might crave oyer 
thereof ; that is, he might pray to have the same read to him in open 
court, so that he might ascertain the authenticity of the instrument, 
and make use by demurrer or plea of such portions as were not set 
forth in the declaration ; ^ the effect of granting oyer being to make 
the instrument read a part of the record. This right of oyer existed 
in all actions, whether real, personal, or mixed, and relieved the 
defendant, after exercising it, from pleading until it was granted.' 
It was also demandable in response to profert made in any plead- 
ing subsequent to the declaration. 

It was a right, however, which extended to only such instru- 
ments as were necessarily made profert of . If the ipleihitiff unneces- 
sarily made profert of an instrument, the defendant was required to 
plead without the privilege of oyer. If profert was erroneously 
omitted, the defendant could only demur to the pleading.* 

Oyer was not demandable of a record recognizance, private act of 
Parliament, letters patent, agreement, note, or other instrument not 

1 1 Chit. PI. 48(M34. * Gould, PL c riii. s. 68. 

« 1 Tidd. Pr. 687. 
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under seal.^ It was anciently allowed of the original writ, in order 
to enable the defendant to demur or plead in abatement for anj de- 
fect or variance between the writ and declaration ; but that practice 
was abolished by rule of court, and the plaintiff was permitted to 
proceed as if no demand for oyer of the writ had been made.* 

The demand for oyer was a species of plea made by note in writ- 
ing before the time for pleading had expired.* But in more recent 
times it became the practice to demand oyer by a written request 
on the attorney of the party making profert This demand was 
complied with by furnishing a copy of the instrumenti and exhibit- 
ing the original if desired.* 

Article II. 

Demand of Particulars. 
Sec. 232. Demand of Particalan. 

Sec. 232. Demand of Partictilarg. In actions of assumpsit 
or debt for goods sold or work and labor done, when the declara- 
tion, as in most instances, failed to disclose the particulars of the 
demand, the defendant's attorney might take out a summons be- 
fore a judge requiring the plaintiff's attorney to show cause why 
he should not deliver to the defendant's attorney the particulars in 
writing of the plaintiff's demand, for which the action is brought, 
and why all proceedings should not in the mean time be stayed.* 
It seems that such a rule to show cause could be taken out in both 
the King's Bench and Common Pleas before appearance, to the end 
that the defendant might be advised of the full particulars of the 
demand, so that he might pay it* But it was usually taken out 
after appearance and declaration, and before plea. The practice is 
of comparatively modern date, and is believed to have come in with 
the introduction of the Common Counts.^ 

In compliance with the order for particulars, the plaintiff should 
deliver a particular account in writing of the items of the demand, 
and when and in what manner it arose.® If there has been an ac- 
count current, the credits as well as debits should appear. After 
delivery of the bill of particulars the defendant had time for plead- 

1 1 Chit PI. 431. • 8 Chit Gen. Pr. 611; 1 Tidd, 

« 1 Tidd, Pr. 588. Pr. 596. 

« 1 Tidd, Pr. 588. ' 8 Chit. Gen. Pr. 612; 1 Tidd, Pr. 

« See Profert, sec. 84. 697. 

» 1 Tidd, Pr. 696. « 1 Tidd, Pr. 697. 
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ing, according to the rules of the court in which the case was 
pending.! 

In special assumpsits, covenant, and debt on articles of agreement, 
or in actions on matters of record, an order for particulars would not 
seem to be necessary.* 

In actions of tort, the wrong complained of is in general stated in 
the declaration, and an order for particulars was seldom demanded ; 
but the circumstances of the tort may be of such a nature as to ren- 
der an order necessary and proper.* If the bill rendered was de- 
fective in disclosing the necessary particulars, another one could 
be obtained by order of court for further particulars.* 

The plaintiff was in like manner entitled to an order for particulars 
from the defendant when he made plea of a set-off for goods sold.* 

The effect of the delivery of a bill of particulars by a party was 
to incorporate it as a part of the declaration or plea containing the 
cause of action upon which it rested, and to exclude at the trial the 
submission of any evidence outside of the particulars delivered.* 

By a regulation of Trinity term, 1831, the plaintiff, in actions 
containing counts in indebitatus assumpsit or debt on simple 
contract, was required to deliver full particulars of his demand 
under those counts where this could be comprised within three 
folios, and if it could not be comprised in three folios, then a state- 
ment of the nature of his claim and balance due as may be com- 
prised within that number of folios, without any order to that 
effectJ 

Article III 

Views, Aid-prayer^ etc. 
Sec. 233. Views, Aid-prayer, Voucher of Warranty. 

Sec. 233. Views, Aid-prayer, Voncher of Warranty. There 
were certain motions or movements at command of the defendant 
in the ancient real actions preliminary to making defence, which 
may be noticed sufficiently in this connection by name or definition. 

The tenant might in some of these actions demand a view of the 
land in order that he might know with certainty what the demand- 

1 1 Tidd, Pr. 598. * 1 Tidd, Pr. 698. 

• 1 Tidd, Pr. 597. » 1 Tidd, Pr. 598. 

« 1 Tidd, Pr. 597 ; Tllton v. • 1 Tidd, Pr. 599. 
Beecher, 59 N. T. 176. ^ g chit Gen. Pr. 612. 
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ant soi^ht to recover, and that he might thus be enabled properly 
to shape his defence.^ 

The tenant might siaopray in aid, or call for assistance of another 
to help him to plead, because of the weakness of his own estate. This 
motion might be made by the life tenant, asking that the owner of 
the inheritance or remainder be joined with him, or that he should 
help to defend the title.' 

By vottchsr to warrarUy is meant the calling in of some person 
to answer the action, who has warranted the title to the tenant who 
has been sued. If the vouchee appeared, he was made defendant 
instead of the vouching tenant.* 

Article IV. 

Imparlance. 
Sec 234. ImparlaDce. 

Sec. 234 Imparlance. After appearance, the defendant was 
entitled to an indulgence or delay from the court, before responding 
to the action, which was known by the name of imparlance. 
Primitively it signified a leave to confer (licentia loqaendi) with 
the opposite party, with the view of an amicable settlement of the 
controversy. To effect this time was required, and the word itself 
came to represent the time given by the court to either party to 
respond to the pleading of his opponent, in which time he was 
furnished with an opportunity to settle the suit if he could do so. 

Imparlances were of three kinds: 1st, general; 2d, special; 
and 3d, general special} 

A general imparlance was originally granted by the court in 
response to a general prayer for leave to imparl, without the saving 
of any exceptions. After leave was granted, the party obtaining it 
could plead only in bar of the action. He could not plead in abate- 
ment, nor regularly to the jurisdiction of the court. Neither could 
he plead tender, or make claim of conusance, or demand oyer of a 
deed.* In the course of time this imparlance, which was always 
panted, came to be entered by the attorneys as a matter of course, 
and operated as a continuance of the cause to the next term. 

I 4 Minor, Inst 807; Boojih, 37- * 4 Minor, Inst. G08; Booth, 43- 

41. 00 ; 8 Bl. Com. 300. 

s 4 Minor, Inst 608; 8 Bl. Com. « 1 Chit Fl. 436. 
300; Booth, 60-64. * 1 Tidd, Pr. 463; 1 Chit Fl. 437. 
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A special imparlance was granted in answer to a prayer for 
imparlance which reserved the right to make dilatory pleas in 
abatement to the writ, bill> or count, but not to the jurisdiction of the 
court, unless the pleas were founded on a personal privilege.^ This 
imparlance could be granted only by leave of court in the King's 
Bench, or by the court or prothonotaries in the Common Fleas, and 
it operated as an extension of time for pleading to some day in the 
same term or to the first four days of the next term.^ 

A general special imparlance was distinguished from the impar- 
lances heretofore defined, by saving to the applicant the right to 
make any exceptions whatsoever to the writ, bill, or declaration.^ 
He could plead in abatement of the writ, bill, or count, and to the 
jurisdiction of the court as affected by personal privilega It could 
be obtained only by leave of court,^ and it operated as a continuance 
in like manner with special imparlances. 

The effect of imparlances was in most cases to extend the time of 
pleading to the next term, and sometimes even to a third term.^ It 
was held by a conference of all the judges that imparlances were 
impliedly annulled by the Uniformity of Process Act of 2 Wm. IV., 
c* 39, s. 11, in all personal actions.® The Hilary rules of 4 Wm. 
IV. reg. 2, practically abolished entries of imparlances on court 
rolls, and prohibited the entry of continuances by way of impar- 
lances.^ 

i 1 Chit. PI. 487. « 3 Chit Geu. Pr. 103, 700. 

« 1 Tidd, Pr. 462. • 3 Chit. Gen. Pr. 700. 

» 1 Tidd, Pr. 463 ; 1 Chit. PI. 438. » 3 Chit. Gen. Pr. 701; 1 Chit. PL 

^ 1 Tidd, Pr. 463 ; 1 Chit. PI. 438- 438. 
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CHAPTER TX. 
D£F£NC£8. 
AitfdeL GfaMificaftion of Defences. t Article U 



Abticle L 

Ckusification of Defences. 

Sec. 235. GUtfsification of Defenoen 



Sec. 235. ClaBsificatioii of Defences. Under the general 
head of defences I will consider the form and nature of the plead- 
ings, whether of law or fact, employed by the defendant to defeat the 
plaintiff's claim^ or by the plaintiff to overcome the defendant's plea. 
All these defences may be conveniently grouped as follows : — 

1. Defences by way of demurrer. 

2. Defences by way of dilatory pleas. 

3. Defences by way of pleas in bar. 

The subdivisions of this classification will be indicated when I 
come to discuss the respective divisions in their proper places. 

The term defence as used in connection with common law plead- 
ing related to an averment in the pleading which originally prefaced 
the statement of every defence made by the defendant in a case. 
This averment consisted in a general assertion introductory to his 
statement, indicating that he intended to resist the action brought 
against him. This general and indefinite assertion, which followed 
the statement of his appearance, was extended and maintained by 
averments in the body of the pleading disclosing the character of 
his defence.^ The presence of this formal averment of defence in 
every plea seems to be a relic of the ancient denial, or no, which 
raised the issue for trial by battle or wager of law prior to special 
pleas or trial by jury.* 

The defence, as indicated in the introductory averment, was to 
be, according to the language used, either a full defence or a half 
defence. 

1 1 Chit. PI. 428. • 2 Pol. & Mait. 008. 
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If he intended to make a full defence, he used language by which 
he impliedly waived all exceptions to the jurisdiction of the court, 
and to the legal competency of the plaintifif to sue.^ 

Full defence, as used in the introductory statement, ran as follows : 
'' And the said C. D. [defendant] by K F. his attorney comes and 
defends the wrong and injury when and where it shall behoove him, 
and the damages and whatsoever else he ought to defend/' ^ 

By signifying his willingness to defend when and where it shall 
behoove him, the defendant was considered as impliedly acknowl- 
edging the jurisdiction of the court By his offer to defend the 
"damages and whatsoever else he ought to defend," he was con- 
sidered as virtually admitting the plaintiff's competency to sue.^ 
If the defendant intended in his plea to deny the jurisdiction of the 
court or the legal competency of the plaintiff to sue, his plea was 
prefaced with language indicating that his defence would not be in 
the nature of a full or whole defence, and which ran as follows : 
" And the said C. D. by K F. his attorney comes and defends the 
wrong and injury,** omitting the averments of " when " and " where" 
and the allusion to " damages, " which were considered as operating 
as a waiver of objections to jurisdiction or to the competency of 
plaintiff to sue. This latter prefatory statement was known as half 
defence.* 

ffalf defence was used in connection with dilatory pleas ; full 
defence, in connection with pleas to the merits.^ According to Gould, 
full defence could be used in all dilatory pleas, except those going 
to the jurisdiction of the court, or the legal competency of the 
plaintiff to sue.^ These formal defences were also used in connec- 
tion with demurrers.^ 

So essential were these formal -statements of defence considered 
in early times, that the erroneous use of a defence which was not 
adapted to the plea, or an entire omission of it, was fatal to the 
declaration, although the plea was in other respects sufficient.® The 
defect came to be aided by general demurrer.® 

The requirement of a general statement of defence, which had 
to be circumstantially extended and amplified, was arbitrary and 

1 Gould, PL 0. ii. 8. 6, 9. « Goald, PI. c. ii. s. 10, 12 ; Com. 

> Gould, PL 0. ii. 8. 6; 2 Saund. Dig. Abatement, 1, 16. 
209 ced. 1802). • Gould, PL c. ii. s. 11. 

• Gould, PL 0. ii. 8. 10. ? 2 Chit. PL 678, ed. 1809. 

* Gould, PI. 0. IL 8. 10. • 1 Chit. PL 4?8. 

* 1 Chit. PL 429. 
Mabtin Civn. Procbdurb— 13 
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superfluous. In the progress of time it was evaded by the practice 
of adding to the phrase constituting half defence the words " when, 
etc.," which addition did not affect it as a half defence, when such 
defence was suited to the plea, but which implied a full defence 
when the latter was necessary to the plea.^ Under this practice 
the distinction between half and/u// defence became obsolete.^ 

It was ordered in the rules of Hilary term, 1834, that no formal 
defence be required in a plea, and that it should be commenced as 
follows : *• The said defendant by his attorney says that," etc.* 

It will be noticed that these rules omit the statement of appear- 
ance, which was expressed in the word venit (comes) ; a suggestion 
which has not been invariably followed in modem pleadings, which 
usually contain the ancient allegations of appearance. 



Article IL 



Demurrer. 



Sec. S36. Defined. 

237. History. 

238. Causes for Demurrer. 

239. Effects and Consequences. 



« 



Sec 240. Effect of pleading over withoat 
Demurrer. 
" 241. Judgments on Demurrer. 
242. Demurrer to Eridence. 



u 



Sec. 236. Defined. After having received the declaration and 
exercised or waived his right to demand oyer and further particu- 
lars, it became the duty of the defendant, within the time limited 
by the rules of court, to determine whether the declaration was 
sufficient in law to disclose a cause of action, and thus impose on 
him the obligation to plead to it. The formal mode of disputing 
the sufficiency in law of the pleading of an adversary, either as 
to form or substance, was called a demurrer, which word is derived 
from the Latin word demorari and the French word demeurer. Pri- 
marily it signified a delay or pause in the progress of the action 
upon a point of law, which must be determined by the court before 
any further proceedings can be had therein.* It was in substance 
a declaration that the party demurring would " go no further," be- 
cause the other party had not shown sufficient matter against him 
that he was bound to answer, and praying judgment of the court in 

1 8 T. R. 583; Alexander v Maw- » Reg. Gen. Hil. Term, 4 Wm. 
man, WiUes, 40 ; 2 Saund. 209 c. IV. reg. 10. 

« 2 Chit. PL 410, note o, ed. 1809. * Mansel on Demnrrer, 1. 
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his favor, for want of a sufficient declaration.^ This challenge of 
law could be interposed not only to the declaration but to any 
subsequent plea or replication. The effect of it was to admit the 
facts pleaded and to refer the question of their legal sufficiency 
to the decision of the court.' While a demurrer in ancient as well 
as in modem usage constitutes a pleading, because it raises and pre- 
sents to the court an issue of law decisive of the case, it is not re- 
ferred to as a plea, which latter word, in a technical sense, embraces 
only such pleadings as contain allegations of fact.^ It has always 
been treated and classified as a proper defence to an action, and 
the form of it until recent times contained the prefatory recital of 
" formal defence " in like manner with pleas.* 

Sec. 237. History. The demurrer, as a defence, would natu- 
rally receive recognition after actions and pleas had assumed defi- 
nite forms in common law procedure. 

Accordingly it will be found that the separation of law from fact 
in English procedure worked its way to perfect recognition quite 
slowly. The office of a demurrer is frequently shadowed forth in 
the twelfth and thirteenth centuries, but a regular joinder in de- 
murrer, which implied that both pleaders desired the judgment of 
the court on an issue of law, is said to appear very rarely if at all 
oa the early rolls.* In the reigns of Henry VI. and Edward IV. of 
the fifteenth century the disposition of a case by demurrer became 
well established in English procedure.* 

By a general demurrer, which first came in use, the party de- 
murring could, under the simple declaration that the pleading of 
his adversary was insufficient in law, urge in its support any defect 
in substance or form which might occur to him, except the single 
defect of duplicity, which he was required to mention specially ; ' 
and this was the only special demurrer required at common law.^ 
This use of the demurrer continued until the judges were required 
by the statutes of 27 Elizabeth and of 4 & 5 Anne to give judgment 
on joinder in demurrer, " according to the very right of the cause 
and matter in law," without regarding any imperfection, defect, or 
want of form, except those only which the party demurring should 

1 1 Chit PI. 661 ; 2 Chit. PI. 678, •2 Pol. & Malt. 637, 638. 
ed. 1809. * 2 Reeves, 648. 

* 1 Chit. PL 662. ^ Mansel, Demarrer, 2; Powdiok r. 

• Sec. 14. Lyon, 11 East, 566. 

« 2 Chit. PI. 678; Mansel, Demur- • 1 Tidd's Pr. 684. 
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" specially and particularly set down and express in connection with 
his demurrer as causes of the same." ^ In pursuance of these stat- 
utes, demurrers came to be divided into two classes, designated as 
general and special. 

The general demurrer remained in the general and indefinite form 
of the primitive demurrer until it was somewhat simplified by the 
Hilary rules. It consisted in the general declaration that the plead- 
ing against which it was directed was insufficient in law. Under 
this demurrer only objections on matter of substance could be 
made. Its scope was limited to a consideration of matters of sub- 
stance only. 

If the pleader wished to take advantage of defects of form alone 
or in connection with matters of substance, it was necessary that 
he should specify such defects or omissions, otherwise they could 
not be noticed by the court. 

The form of a special demurrer will be found to contain : first, 
the allegations which constitute a general demurrer; second, e^ speci- 
fication of any defects in form which the demurrant desires to bring 
to the attention of the court, and which constitute the grounds of 
his special demurrer.^ 

Under a general demurrer, as stated above, only objections on 
matters of substance could be taken. Under a special demurrer 
the demurrant could urge not only the objections on matters of form» 
which he had specially set forth, but also any objections on matters 
of substance. This resulted from the fact that every special demur- 
rer included in truth, as well as in form, also a general demurrer.^ 

It seems that the statutory requirement which confined the gen- 
eral demurrer to matters of substance was not construed as apply- 
ing to demurrers to pleas in abatement, but that under a general 
demurrer to such pleas, objections of form as well as substance 
could be taken as before the statute.** This construction of the 
statutes resulted from the nature of pleas in abatement, which were 
dilatory and did not go to the merits of the action.^ On this ac* 
count they were not favored in the law and were held not to be 
within the spirit of the statutes, which were made, as expressed in 
their title, " for the furtherance of justice." • 

1 27 Eliz. 0. 5 ; 4 & 5 Anne, o. 16; « Lloyd r. Williams, 2 M. & S. 

1 Chit. PL 663, 664. 484 ; Walden v. Holman, 2 Ld. Ray- 

3 Steph. PI. 45. moDd, 1015; 1 Chit. PI. 664. 

» Steph. PL 141, 142 ; 1 Chit. PL » 1 Tidd, Pr. 638. 
664. * Heard v. Baskerville, Hob. 282. 
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By the pleading and practice rules of Hilary Term, 1834, the de- 
murrer was simplified in form by omission of the recital of appear- 
ance, recital of formal defence, and the superfluous verbiage of the 
ancient pleader. The demurrant was also required to state in the 
margin of his demurrer at least one arguable objection in law, under 
penalty of having his demurrer set aside for failure to comply with 
the requirement At the time of the argument he was at liberty to 
urge any further matters of law brought to the notice of the court in 
the usual way.^ 

In other respects the general and special demurrer continued in 
use as before. 

By the Common Law Procedure Act of 1852, special demurrers 
were abolished, and in place thereof was substituted a motion to 
strike out or amend any pleading which was '' so framed as to 
prejudice, embarrass, or delay the fair trial of the action." By the 
same act a party might, by. leave of court or a judge, granted upon 
a showing supported by affidavit, plead and demur to the same 
pleading.^ By this act the general demurrer was retained in a form 
similar to that prescribed by the Hilary rules, but which empha- 
sized its use for reaching defects of substance only.^ 

By the orders adopted under the Supreme Court Judicature Act 
of 1873 the demurrer was abolished, and objections of law and 
matters of fact can be urged in the same pleading.^ It remains very 
generally in the United States.^ 

Sec. 238. CaoBas of Demurrer. There were held to be two 
indispensable requisites to all good pleadings : 1. That the facts 
alleged be sufficient in law to disclose a maintainable cause of action, 
plea, or replication, as the case might be ; and 2. That they be al- 
leged according to the forTns of law which have been established 
for the conduct of judicial proceedings. For omission of either of 
these requisites the pleading was insufficient in law. To meet the 
two essential requisites the pleading had to be sufficient not only in 
mbstarice, but in formfi An insufficiency in either respect furnished 
a good cause of demurrer.^ 

1 Hilary Term, 4 Wm. IV ; 1 Chit. « Order 26. 
PI. Appendix, 733, 737 ; 3 Chit. Gen. * See Forms of general and special 

Pr. 756, 768, 760. demorrer in Appendix, Forms 44 and 

> Common Law Procedure Act, 45; and Joinder in demurrer, Form 

1852 ; 16 & 16 Vict c. 76, sec. 60, 61, 46 a. 
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It is thus seen that the causes of demurrer were commensurate 
with the domain of substantive law, and involved the technical 
forms as well as the general principles of pleading. Probably ou 
account of this latitude in the employment of the demurrer, the old 
authors on pleading never attempted any classification of the causes 
for demurrer, outside of that which is implied in the definitions cf 
general and special demurrer. 

The distinction between these two kinds of demurrers was more 
easy to express than to apply in actual practice, — a difficulty which 
admonished the pleader to use the special demurrer when he enter- 
tained any reasonable doubt about the nature of the defect which he 
wished to take advantage of. It has been laid down as a rule " that 
if the matter pleaded be in itself insufficient without reference to 
the manner of pleading it, the defect is substantial ; but that if the 
only fault is in the form of alleging it, the defect is hxxt formal" * 

Sec. 239. Effects and Conseqnences of Demurrer. Certain 
effects at common law attended the employment of a demurrer, 
either general or special. 

First It admitted all such matters of fact as were sufficiently 
pleaded. If the facts were not sufficiently pleaded as to substance 
or fornix the demurrer at common law was no admission of their 
truth.^ After enactment of the statutes of Elizabeth and Anne 
already referred to, the rule of non-admission of the truth of matter 
insufficient in substance remained the same as at common law. If, 
however, the matter was sufficient in substance, but was defectively 
or informally pleaded, it was held by the courts that by virtue of 
the statutes the truth of it was admitted by a demurrer, unless the 
demurrer expressly and specially assigned the defects of form for 
cause of demurrer.* A general demurrer thereafter was held to be 
an admission of all material facts though informally pleaded, in like 
manner as if formally pleaded.* 

In applying this rule of admission there was one exception, and 
three cautionary directions which have been by some authors erro- 
neously classified as exceptions. 

1st. A general demurrer does not admit the allegations of a mate- 
rial fact or facts of which the court must take judicial cognizance. 
Whatever the court as a judicial tribunal must know to be untrue 

1 Gould, PI. c. ix. 8 18. « Staph. PL 143 ; Gould, Fl. c. ix. 

• Gould, PI. c. ix. B. 21. 8. 21. 

« Gould, PI. c. ix. 8 21. 
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or impossible cannot be established or taken to be true by any im- 
plied admission of the parties. An averment contrary to what 
previously appears certain of record, or one which the pleader is 
estopped from making, is not admitted by a general demurrer. 

2d. An immaterial allegation is not admitted by a general de- 
murrer, for the reason that the rule of admission applies only to 
material allegations. 

3d. Neither does a general demurrer admit a conclusion of law. 
It is superfluous to state a conclusion of law from facts, although 
it may often be proper for advising the court of the legal attitude 
of the party pleading it. It is the province of the court to draw 
the necessary conclusions of law, and its action in that respect 
cannot be forestalled or overcome by the implications of a demurrer. 
Neither does it admit conclusions of fact, which the pleader may 
have seen fit to draw and express in his pleading, obviously deduced 
from other facts expressed in the pleading. Such conclusions of 
fact belong as a general rule to the province of the jury.^ 

4th. The admissions of fact implied by a general demurrer are 
only for the purpose of argument of the demurrer, and do not 
constitute evidence in the trial of any issue in the same or in any 
other case. 

Second. Another effect of a demurrer consists in the rule that 
the court in determining it will examine the whole record, and give 
judgment on the demurrer for the party who on the whole record 
appears to be entitled to it.^ 

In following this rule, the court reviews the whole record, com- 
mencing with the declaration, and gives judgment in the cause 
against the party who is found to be first in default according to 
the pleadings. By whole record is meant the pleadings which 
commence with the declaration and terminate with the demurrer. 
Should they also terminate in another issue of fact, the demurrer 
would not open up such other record. 

To this rule of opening up the whole record there were some 
exceptions and qualifications, which may be briefly noted. 

1. In a demurrer to a plea in abatement the court will not go 
back of the plea and consider the sufficiency of the declaration, but 
will render judgment of respondeat ouster if the demurrer should 
be sustained. Having the right under this judgment to respond 
to the declaration again by plea or demurrer, the defendant was 

1 lindley v. Miller, 67 111. 244. * Steph. PI. 144. 
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not deprived of any privilege by restricting the examination to his 
plea,* 

2. Though on the whole record the right may appear to be with 
the plaintiff, the court will not adjudge in favor of such right unless 
the plaintiff has put his action on that ground in his declaration.' 

3; IE a demurrer to a declaration be too broad in pointing to all 
the counts of a declaration, where one of them only is defective, 
the court will give judgment for the plaintiff generally, notwith- 
standing the defective count.^ 

4. The court, in examining the whole record in pursuance of a 
demurrer, will consider only the right in matter of substance, and 
not in respect of mere form such as should have been the subject 
of a special demurrer * 

5. The plaintiff is deprived of the benefits of the rule when he 
has suffered what is called in pleading a discontinuance, — that is, 
when he has omitted to take judgment for failure of answer to part 
of the declaration. Having omitted to take judgment when the 
error occurred, he was not permitted on a subsequent demurrer to 
go back and demand judgment for the error thus passed by him.* 

Sec. 240. The ZSffect of pleading over withont Demnrrer. 
A party by failing to demur, and by pleading over, as it is called, 
does not as a general rule admit that his adversary's pleadings are 
sufficient in law and undemurrable. In some cases this is the effect, 
and in some it is not. Advantage may occasionally be taken of 
demurrable defects by motion in arrest of judgment, or motion for 
judgment non obstante veredicto, or motion for a repleader, or by writ 
of error, according to the circumstances of the case. 

Ist. Demurrable faults of form were as a general proposition 
aided or waived by merely pleading over.^ 

2d. Demurrable faults, whether in substance or form, were cured 
by verdict, when it must be presumed by reasonable intendment 
that the disposition of the issue joined necessarily required, on the 
trial, proof of the facts imperfectly stated or omitted.^ In other 
words, after verdict everything will be intended which the averments 
of the record required to be proved.® 

1 Steph. Fl. 144. ^ Steph. PL 149. 

s Steph. Fl. 144, 146. > 4 Minor's Inst. 897 ; Nerot v. 

* Steph. PI. 145. Wallace, 8 T. R. 25 ; Barber v. Fox, 
« Steph. Fl. 145. 2 Saund. 136; Stennel v. Hogg, 1 

* Steph. Fl. 210, 217. SaunoL 228, note 1. 

* Steph. PL 147. 
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3d. At certain stages of the cause all faults of pleading in matters 
of form were cured by the different statutes of Jeofaile and amend- 
ments ; ^ and could not be urged in motion to arrest judgment. 

4th. That the declaration totally omits to state a cause of action 
was a demurrable fault, which was not cured or aided by judgment. 
In such case there could be no presumption that the cause of action 
was proved, as in the case of a defective statement of a good cause of 
action. * 

Sec. 241. Jtidgments on Demurrer. To bring a demurrer 
before the court for its determination, it was necessary that there 
should be a formal joinder in demurrer, in which the language of 
the demurrer was traversed or contradicted by simply alleging the 
sufficiency of the declaration or plea demurred to.* 

A judgment on demurrer regularly followed the nature of the 
pleading demurred to, or the prayer of the demurrant If it was a 
demurrer to a plea in abatement, and the demurrer was overruled 
because the plea was good, the judgment was that the writ be 
gnashed} This is all that the defendant asked for in his plea. If 
the demurrer was sustained, because the plea was bad, judgment of 
respondeat ouster was rendered, — that is, that the defendant make 
answer to the declaration.* This is all the plaintiff prayed for in 
his demurrer to such a plea. The reason for these judgments, 
which were indecisive of the action, was that a plea in abatement does 
not go to the merits of the action, but only to put off or delay a 
trial on the merits ; and that the parties therefore ought not to be 
concluded by a final judgment which did not result from a trial of 
the merits of the action.* It may be mentioned here that when the 
issue on a plea in abatement was raised, not by demurrer but by a 
replication of fact, and the issue was found for the plaintiff, the 
judgment was final on the merits of the cause, as hereinafter 
explained.^ 

When a demurrer was joined on any of the pleadings in chief or 
other pleadings which went to the action and not in mere abatement 
thereof, the judgment was, if for the plaintiff, that he should 
recover {q\iod recuperet); if for the defendant, that he should go 
without day (quod eat sine die)? It was a general rule, that on a 

1 1 Steph. n. 150. • Gould, H. c. ix. b. 41 ; 1 Chit 

• 2 Tidd, Pr. 010. H. eee. 

• 1 Chit. R. 667. • Gould, PL c. v. 8. 158. 
« Gould, PI. 0. ix. IB. 41. ^ Sec. 255. 

> Gould, PI. 0. ix. B. 42. 
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demurrer to any of the pleadings which go to the action, as distin- 
guished from those of a dilatory nature, which operate only to 
delay and put off the action, the judgment for either party should 
be the same as it would have been on any issue in fact joined upon 
the same pleading and found in favor of the same party.^ Such 
judgment on demurrer was equally conclusive of the facts in issue^ 
as if rendered on a verdict of a jury.* 

The foregoing judgment on the merits of the case was either 
interlocutory on its first rendition and afterwards made final upon 
assessment of damages, or Jl7ial in the first instance when rendered 
on a liquidated demand, requiring no assessment of damages.^ 

It may be added here that the courts formerly denied amend- 
ment after demurrer, without the consent of the adverse party.* The 
demurrant had to submit to the judgment suited to the nature of the 
issue. This harsh rule, which there is good reason to believe grew 
up in derogation of the simplicity of the ancient law, came to be 
relaxed in more recent times. According to the settled rules of 
modem practice, irrespective of the statutes of amendments, either 
party after demurrer or joinder in demurrer was at liberty to 
amend as a matter of course, while the proceedings were on paper 
and before recording.* In like manner the demurrant was allowed 
to withdraw his demurrer after argument and plead to the merits.* 
But after the proceedings were entered of record, the action of the 
courts in allowing amendments was governed by the statutes of 
amendments,^ and was exercised in obedience to judicial discretion. 
By the Common Law Procedure Act of 1852, the courts were vested 
with ample authority to allow amendments in furtherance of justice 
at any stage of a case, thereby relieving the parties from the injuri- 
ous consequences of the strict rule at common law directing judg- 
ment on demurrer.« 

Sec. 242. Demurrer to Evidence. According to common law 
a party could demur to the facts $hovm in evidence as well as to the 
facts alleged in the pleadings? In some cases when the pleadings 
terminate in an issue of fact which is being tried by a jury, the 
party, whether plaintiff or defendant, who holds the negative side of 
the issue might demur to the evidence exhibited by the a,dver8e 

1 Gould, PI. c. ix. 8. 42. • 1 Tidd, Pr. 710, 711. 

» Gould, PL c. ix. 8. 43, 44. ▼ 1 Tidd, Pr. 712. 

« Steph. PL 105, 106. « 15 & 16 Vict. c. 76, aeo. 222. 

« 1 Tidd, Pr. 709. • 2 Tidd, Pr. 865 ; Bac. Abr- 

» 1 Tidd, Pr. 700. Pleas, note 7. 
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party in support of the affirmative of the iaaue.^ The e£fect of this 
proceedixig, when permitted hy the court, was to withdraw the 
examination of the cause from the jury, and to substitute an issue 
of law for determination of the court in place of the issue of fact 
being tried by the jury.^ This demurrer confessed the truth of the 
evidence, and made the question of its relevancy the sole point on 
which the issue of fact is to be determined. A determination of the 
demurrer in law operated as a determination of the issue of fact, 
for which it had been exchanged ; so that a decision on the demurrer 
in favor of either party was in effect a finding of the issue in fact 
in favor of the same party who received final or interlocutory judg- 
ment, according to the nature of the case.^ The jury discharged 
from the trial of the issue might be retained to assess the damages 
conditionally, or they might be discharged entirely from the cause, 
and inquiry of damages, if necessary, ordered before another jury.^ 

The mode of presenting a demurrer to evidence depended upon 
the nature of the evidence demurred to. If the evidence, whether 
written or oral, was submitted to prove a definite fact, the opposite 
party, by admitting the fact itself of record, could compel his 
adversary to join in his demurrer, or to waive the evidence.* If 
parol evidence submitted in support of an issue was certain and 
direct, the opposite party, by entering the evidence on record 
together with an admission that it was true, could in like manner 
compel the party submitting it to join in a demurrer or waive the 
evidence.* If the evidence submitted was loose and indeterminate, 
the adverse party, by stating it upon the record as certain and 
determinate, and admitting it in that form to be true, could compel 
a joinder in his demurrer, or force a waiver of the evidence.^ 

If the evidence submitted was circumstantial, only the party de- 
murring, by admitting on the record every fact and conclusion of 
fcuit in favor of the opposite party, which the evidence conduces to 
prove, could compel a joinder in demurrer or waiver of the evidence.^ 

The whole proceeding . of demurrer to evidence was under the 
direction and control of the judge or judges trying the case. Of 
course, if the proper statement of the evidence and necessary ad- 

1 Gould, PI. 0. ix. 8. 47. » Gould, PI. c. ix. 8. 62. 

• Gould, PI. c. ix. 8. 47. « Gould, PI. c. ix. 8. 63. 

• Gould, PL c. ix. B. 49; 2 Tidd, » Gould, PI. c. ix. 8. 64. 

Pr. 866, 867. » Gould, PI. c. ix. 8. 66 ; 2 Tidd. 

« 2 Tidd, Pr. 866, 867; Gould, Ft. 866. 
PL c. ix. 8. 78. 
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missions required by the foregoing rules were not entered of rec- 
ord, the right to demur would be disallowed.^ And even when 
they were entered, the opposite party could always demand the 
judghient of the court as to whether he was bound to join in 
the demurrer. And if no colorable or plausible cause of demur- 
rer was apparent, it was the duty of the court to disallow it.^ 
Wlien a demurrer was disallowed by the trial judge, it was his 
duty, at the request of the party claiming it, to sign a bill of ex- 
ceptions, upon which the correctness of his action might be 
reviewed.' 

This practice of demurring to evidence became unusual and 
obsolete.* It was supplanted by the more modern practice of the 
judge reserving a point of law dependent on his admission or ex- 
clusion of evidence against objection, accompanied with leave to 
the objecting party to move for a nonsuit or a verdict, as the case 
might be.* 

^ Gould, PL c. ix. a. 72. ^ Kerr on Actions, 281. 

^ Gould, PL c. iz. 8. 71. * Kerr on Actions, 282. 

< Gould, PL 0. ix. 8. 74 ; 2 Tidd, 
Pr. 866. 
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CHAPTEE X. 



DEFENCES BY WAY OF DILATORY PLEAS. 



Article L Prefatoij. 

" IL PIms to the Jiiiifldicti<m. 



Article IIL Pleas in Abatemetit. 

*' IV. Conclusion of and Jndginent 
on Dilatory. 



Abticle I. 
PrefiUory. 



Sec 343. Introdnctoij. 



I Sec 844. Defined and CbuMified. 



Sec. 243. Prefatory. Having considered the form and nature 
of the pleading by which the defendant was permitted to take ad- 
vantage of the insufficiency of the plaintiiBTs cause of action, as 
appearing in the declaration, it will be next in order to consider 
the various forms in which he was required to make his defence 
when it did not appear in the declaration. 

What I have to say will relate to the forms of defence in per- 
sonal actions, and such mixed actions as have superseded the an- 
cient real actions. The term plea, in a general sense, may be said 
to include the allegations of both sides. But it was applied in 
ordinary use to matters of fact or denial alleged by the defendant 
in response to the declaration. The orderly parts of pleading, 
when extended to the utmost limit known in practice, were as 
follows : — 

The declaration or courU by the plaintiff; the plea by the de- 
fendant; the replication by the plaintiff; the rejoinder •hj the 
defendant; the rebutter by the plaintiff; the surrebutter by the 
defendant. 

The most material of these pleadings were the declaration and 
the plea ; and the plaintiff had to prevail, if at all, upon the facts 
contained in his declaration, and the defendant upon the matters 
alleged in his plea. All the subsequent pleadings were required 
to be consistent with and in support of the declaration on one side, 
and the plea on the other. 



206 CIVIL PROCEDURE. [CHAP. X. 

Pleas on the part of the defendant are divided into two general 
classes : First, pleas dilatory ; second, pleas to the action, which 
were denominated pleas peremptory by Chitty and Stephens,^ and 
which were more commonly known as pleas in bar. 

Sec. 244. Defined and dassifled. Dilatory pleas were such 
as " tend to merely delay or put oflf the suit," * or, as Gould more 
correctly says, " such as tend to delay the plaintiflTs eventual rem- 
edyr • They are pleas " in which the defendant seeks to delay the 
plaintiffs remedy by showing that there is an objection to the 
action founded on principles of remedial law as distinguished from 
substantive law." * The effect of them when sustained was to de- 
feat the present suit, but to leave the cause of action undetermined 
on its merits. It was a characteristic requirement of the plea that 
it should indicate or suggest how the cause of action might in some 
other court, suit, or proceeding be prosecuted.* 

Dilatory pleas may be conveniently divided into three classes : 
First, pleas to the jurisdiction of the court ; second, pleas in suspen- 
sion of the action ; third, pleas in abatement 

Pleas to the jurisdiction have by some authors been classed 
under the head of abatement,^ but they are more generally as- 
signed to a distinct head of their own among dilatory pleas.^ They 
are not technically pleas in abatement, because they do not pray 
for abatement of the writ or action, but ask judgment as to whether 
the defendant should make answer, or the court take cognizance 
of the case. 

Some authors insert a class denominated pleas to the disability 
of the parties plaintiff, in which exception is taken to the compe- 
tency of the plaintiff to sue.^ But as such pleas do not tend to 
deny the right of action itself, and their effect, when sustained, is 
to abate the action,* they have been by other authors classed and 
treated under the head of abatement,^^ a practice followed in our 
classification. 

In a few instances matter pleaded by way of abatement on ac- 

1 1 Chit. PL 441 ; Stepb. PI. 46. » 1 Chit PL 440. 

* 3 Bl. Com. 301. • 3 BL Com. 301 ; Gould, PL c. y. 
< Gould, PL c. ii. s. 33. s. 10. 

« 18 Am. & Eng. Encyc. Law, 619. * Steph. PL 50; 3 BL Com. 308. 

* 1 Chit. PL 446, 446 ; Gould, PL »> Steph. PL 48 ; 1 Saond. PL k 
c. v. 8. 67. Ey. 2; 1 Chit. PL 447. 

* Comyn, Dig. Abatement, o. 1; 
Jacobs, Diet. Abatement. 
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tcount of disability of plaintiff, as outlawry or alien enmity happen- 
ing after institution of suit, operated only to postpone or suspend 
the action without absolutely abating it, a result which has sug- 
gested a classification of such pleas as distinct from pleas in abate- 
ment, under the head of pleas in suspension of the action.^ The 
plea concludes with a prayer that the pleading may be stayed until 
the ground of disability be removed.* In many real actions brought 
against an infant, and in the action of debt against him as heir to 
a deceased ancestor, either party might suggest the nonage of the 
infant and pray that the proceedings may be deferred till his full 
Age, — in legal phraseology, that the parol may demur, which oper- 
ated as a suspension of the action till the minor reached his ma- 
jority .• The parol demurrer was abolished in the reign of William 
IV.* Aid-prayer and excommunication of plaintiff were regarded 
as subjects for pleas in suspension.* But as the number of these 
pleas is small and the suspension of the action is equivalent to an 
abatement of the suit until some future and contingent event, the 
'distinction has not been always accepted as sufficient to eliminate 
them from pleas in abatement.* Nevertheless I have retained them 
under a separate classification, because they ask for a suspension of 
the action instead of an abatement of it; thus following the classi- 
fication of Stephens. 

Article II. 

Pleas to the Jurisdiction. 
:8ec. 245. Defined and Clarified. | Sec. 246. Requirements. 

Sec. 245. Defined and Classified. In a plea to the jurisdiction 
the defendant alleges matter in denial of the jurisdiction of the 
•court to try the cause of action. 

Pleas to the jurisdiction of the court were either, Ist, that the 
-person of the party making the plea, or 2nd, the cause of action, 
was not the subject of the court's jurisdiction.^ 

Pleas under the first head were of a limited class, and consisted in a 

1 Steph. PI. 46, 47. • 1 Chit. PI. 447 ; 1 Saund. PI. & 

* Staph. PL 47. Ev. 2; Hatchinson v. Brock, 11 
s 3 Bl. Com. 300; Comyn, Dig. Mass. 119; Comyn, Dig. Abatement, 

Abatement, B. 1 ; 1 Chit. PI. 447. B. 1. 

* 1 Wm. IV. c. 47, 8. 10. T Gould, ?1 c v r. 14. 

* Steph. PI., Appendix, note 21. 
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right of the defendant by which he was privileged to be exclusively 
sued in some other court, — a right which was accorded at 
different times to attorneys and officers of courts and scholars of 
universities. The conclusion of such pleas would seem to clas& 
them with pleas to the jurisdiction/ where we have placed them ; 
but they have been classed with pleas in abatement to the person 
of defendant by some courts and authors.^ Pleas challenging the 
right of the plaintiff to sue on account of any disability are not 
properly classed with pleas to the jurisdiction. They more properly 
belong to a class of pleas in abatement as hereinafter treated. 

Under the second head are classed : — 

1st. What may be determined privilege of tenure, under which 
fall pleas of ancient demesne; — ancient demesne being a species of 
privileged tenure cognizable only in the court of the manor of which 
the land sued for is held.^ 

2d. Causes of action arising out of the local limits of the court's 
jurisdiction, as in counties palatine or other inferior courts of local 
jurisdiction.* 

3d. Want of power in the court to take jurisdiction over the 
subject matter of the action. When the objection to the juris- 
diction of the court is that it has no cognizance of the subject 
matter of the suit, — that is to say, that the nature of the action 
is such as the court is under no circumstances competent to try, — 
it may, but need not, be raised by plea to the jurisdiction.* The 
objection may be successfully urged in almost any form by plea or 
motion at any stage of the case. It may be pleaded in bar or taken 
advantage of under the general issue. Whenever a court becomes 
satisfied that it has no jurisdiction of the subject matter of the suit» 
it becomes its duty to dismiss the proceeding ex officio^ 

Sec. 246. ReqnirementB. In general, pleas to the jurisdiction 
were required to be pleaded in person and not by attorney. It was 
necessary also that the plea should indicate another jurisdiction in 
which the suit could be prosecuted.^ They required only half 
defences;® formal commencements were omitted;^ and they 

1 Wilkea v, Williams, 8 T. R. 631. * Gould, PL c. y. s. 25; 1 Chit. 

« Hunter v. Neck, 8 Scott, N. R. Fl. 442. 

448 ; 8 M. & 6. 181 ; Jacobs, Die. ^ Goald, PI. c. ▼. s. 26. 

Abatement, 1. ^ Mostyn v. Fabrigas, Cowp. 172. 

• Gould, PI. c. ▼. s. 15. « 1 Chit. PL 444. 

« 1 Chit. PL 443, 444 ; Comjn, • Steph. PL 394. 
Dig. Plea to Jurisdiction, D. ; Gould, 
FL 0. ▼. 8. 17. 
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concluded to the cogtiizance of the court by praying judgment, if 
the court wUl take or have further cognizance of the suit.^ 

Pleas to the jurisdiction^ except such as denied jurisdiction over 
the subject matter of the suit under any circumstances, were 
required to be pleaded first in order and were considered as waived 
by pleading to the merits of the suit which necessarily admitted 
jurisdiction. In an action brought in a court of limited jurisdiction 
it was required that every fact should appear in the declaration 
necessary to sustain the jurisdiction. It could not be helped out 
with presumptions.^ When the jurisdiction did not thus appear,, 
advantage could be taken by demurrer. In courts of general juris- 
diction the rule was otherwise; and jurisdiction was presumed, 
unless the declaration showed that the action occurred in some 
exclusive jurisdiction ; in which latter event a demurrer would lie. 
But if no fact rebutting jurisdiction appeared in the declaration, 
the objection could be taken only by plea ; and the plea, to meet 
the requirements of good pleading, had to negative every fact from 
which jurisdiction might be presumed.' 

They differed from pleas in abatement, 1st, in being always 
pleaded in person; 2d, in always requiring half defence, while 
some pleas in abatement were said to be good with full defence ; 
3d, in praying judgment, if the court will take further cognizance 
of the suit. In other respects they were essentially the same, 
as they abated the writ or action.* All of them have been by 
some authors classed with pleas in abatement, as already stated,^ 
while many of them are treated variously by authors under both 
heads.* 



Article III. 

Pleas in Suspension. 

Sec. 247. Pleas in Suspension of the Action. These pleas, as 
already stated, were of a very limited number, such as outlawry or 
alien enmity of plaintiff happening after institution of the suit.' 
They also occurred in many real actions brought against an infant 

1 Gould, PI. o. V. a. 29. « 1 Saund. PI. & £v. 17. 

* 1 Saund. PI. ft £v. 1. ^ Sec. 244. 

* Diblea v. Davison, 25 HI. 486 • See Plea to Jurisdiction, form 40. 
(original ed.) 7 g^c. 244; Gould, PL c. v.s. ;i3. 
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and in the action of debt against him as heir of a 
whea upon anggjaaftioa of hm. non^ tlift setfoit wws stayed till he 
has reached his majority. Aid prayer, and excommunication of the 
plaintiff were regarded as proper subjects for pleas in suspension of 
the action. The distinguishing feature which separated these pleas 
from pleas in abatement consisted in the effect of suspending the 
action instead of abating it.^ They were greatly limited in number 
by abolishment of thei parol demurrer in suits against infants.^ 
They usually concluded with the prayer that the plaint remain 
without day.' 



Abticle IV. 
Fleets in Abatement, 



Sec. 248. Defined and Classified. 
** 249. Pleas to the Person of Plaintiff. 
250. Pleas to the Person of Defend- 
ant 



« 



Sec. 251. Pleas to the Coimt or Dedarir 
tion. 

252. Pleas to the Writ or BilL 

253. Statatoiy Restrictions. 



« 



(( 



Sec. 248. General Nature and Classification. By a plea 
in abatement the defendant shows matter to the court why he 
should not be impleaded or sued; or if impleaded, not in the 
manner and form employed by the plaintiff; and praying that the 
writ or plaint may abate.* 

The writ was abatable not only by plea formally attacking its 
sufficiency but by a plea to the person suing or to the person sued, 
showing that no writ should have been issued in favor of the 
plaintiff or against the defendant 

In accordance with this broad view, pleas in abatement were 
very generally divided into the following groups : 1st. Pleas relating 
to the disability of the person suing or the person sued ; 2d. Pleas 
relating to the count or declaration ; 3d. Pleas relating to the writ, 
as to the form of it and to the action of it* 

Sbc. 249. Pleas in Abatement on account of disability of 
the person of the plaintiff. They consisted originally in pleas 
denying the existence of the plaintiff as a person ; setting up his 



1 Seo. 244, 260 ; 1 Chit PL 447. PI. 47 ; Comyn, Dig. Abatoment, B. 1. 
« 1 Chit. PL 447. • 1 Chit PL 447, 448 ; 1 Saund. 

s 1 Chit. PL 461. PL & Ev. 2. See Plea in Abatement^ 

* Jacobs, Diet. Abatement ; Steph. Appendix, form 48. 
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disability to sue by reason of his being an alien in amity,^ or in 
enmity,^ his outlawry upon mesne or final process ; his attainder of 
treason or felony, his infancy when appearing otherwise than by 
guardian or next friend, and his death.^ Coverture of female 
plaintiff was pleadable in abatement, when she sued otherwise than 
as co-plaintiff with her husband.^ 

Sec. 250. Pleas in Abatement on acconnt of the dis- 
ability of the person of the defendant. They consisted 
in the coverture or infancy of the defendant. The plea of coverture 
did not assume to deny the liability of the defendant in the cause 
of action, which might be contested in a plea in bar, but only her 
liability to be sued apart from her husband.^ Anciently, infancy 
of defendant was pleadable in suspension in certain real actions, and 
in debt when the infant was sued as heir on the specialty of his 
ancestor, in which cases it was held that the parol may demur, that 
is that the pleadings may be stayed until he had attained Ms full 
age.* But this right never extended to an infant devisee ; and it 
was finally altogether abolished^ 

Sec. 251. Pleas in Abatement on acconnt of defects 
in the count or declaration. Anciently, various matters could 
be pleaded in abatement of the count or declaration in suits com- 
menced by original writ? Pleas of this kind were founded 
principally upon some defect, mistake, or informality, appearing in 
the recital of the writ in the declaration, which was deemed 
necessary in all cases, or upon a variance between the writ as 
recited and the count or declaration. Thus it seems that although 
the plea was formally directed against the count or declaration, and 
was called a plea to the count or declaration, it had reference to the 
writ as therein recited.^ 

By rule of court adopted by the Common Pleas in 1654, it was 
ordered that declarations in actions on the case, and upon general 
statutes, other than debt, should not repeat the original writ, but 
only the nature of the action.^^ The rule was somewhat extended 
by practice, and it resulted in abolishing pleas to the count or 

1 Gould, PI. c. y. 8. 46. f 1 Wm. IV. c. 47, 8. 10 ; 1 Chit. 

* Gould, PL c. V. 8. 42. PL 449. 

* Gould, PL c. V. 54. • Gould, PL c. v. s. 64, note 9 ; 8 BL 
« 1 Saand. PI. & £y. 2; Gould, PL Com. 301, 302 ; Com. Dig. AbatemeDt, 

c. y. 8. 50. G. 1 ; 1 Chit. i?L 460. 

* 1 Chit. PL 449. » Gould, PI. c. v. 8. 64, note 9. 
« 1 Chit PI. 449; 8 BL Com. 800. » 1 Saund. 818 a. 



212 CIVIL PBOCED0BB. [OHAP. X. 

declaration founded on what appeared only in the recited writ. The 
objection of variance between th6 writ and declaration could not 
thereafter be taken, except by obtaining oyer of the writ^ By a 
later rule of Common Pleas and King's Bench, adopted in the reigns 
of George IL and George III., oyer of the original writ was denied, 
the effect of which was to abolish all pleas in abatement founded 
on a variance between the declaration and the writ,^ and all other 
pleas in abatement which could not be verified without oyer of the 
writ® This effect would not apply to suits commenced by bill.* Thus 
it came to be laid down that there was no plea to the declaration 
alone independent of the writ, except in bar.^ 

Sec. 252. Pleas in Abatement to the Writ or Bill Pleas 
in abatement to the writ as anciently entertained ceased to be pos- 
sible after oyer of the writ was denied. Similar pleas continued to 
be termed pleas in abatement rather from their effect upon the writ 
than from any direct attack upon it, as in former times.^ But if the 
defect in the writ be carried also into the declaration, or rather if 
the declaration, which is presumed to correspond with the writ, be 
incorrect in respect of some extrinsic matter, it is then open to the 
defendant to plead in abatement to the writ through the medium 
of the declaration.^ 

Pleas in abatement to the form of the writ consisted principally 
in misnomer, nonjoinder, misjoinder, and that plaintiffs or defend- 
ants suing or being sued as husband and wife are not married.® 
Death of a party, plaintiff or defendant, is* more properly classed 
under pleas to the person.^ Pleas in abatement to the action of the 
writ are that the action is prematurely brought; that there is 
another action pending for the same cause of action in the same or 
in any other Superior Court.^^ The objection that the action is mis- 
conceived, although pleadable in abatement, may be taken advantage 
of on demurrer, if the mistake appears on the face of the declaration, 
and if not, then under the general issue.^ 

Sec. 253. Statutory Restrictions on Dilatory Pleas. At 
common law neither pleas to the jurisdiction nor in abatement were 

1 Com. Dig. Abatement, R ; Gould, f 1 Chit. Fl. 450 ; Gould, PI. c. v. 

PI. c. y. 8. 64, note 9 ; 1 Chit. PI. 460. b. 88. 

> Gould, PI. 0. Y. 8. 64, note 9. « 1 Chit. PI. 451-458. 

* Gould, PI. 0. y. 8. 82, 101. * Gould, PI. o. ▼. s. 188, note 16 a. 

* Gould, PL c. y. 8. 84. " 1 Chit. PI. 453, 454. 

» 1 Chit. PI. 450 ; 2 Sannd. 207 d. " Gould, PI. c. v. 8. 187. 

* 1 Chit. PI. 450. 
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lequired to be verified. But by the statute of 4 & 5 Anne, c. 16, 
8. 11, affidavit of their tnith was required.^ By the 9 Qea IV. 
c. 14, s. 2, it was enacted that in a joint action a plea in abatement 
as to one defendant should not prevent recovery against the other. 
By the 3 & 4 Wm. IV. c. 42, s. 8, it was enacted that no plea in 
abatement for the nonjoinder of any person as a co-defendant shall 
Ije allowed, unless it appears from the plea that such person resides 
within the jurisdiction, and his residence is set out in the affidavit 
verifying the plea. By the ninth section of the same Act, a 
discharge in bankruptcy might be pleaded in reply to a plea of non- 
joinder of another person. By the eleventh section of the same 
Act, pleas in abatement for misnomer were abolished in all personal 
actions. The remedy substituted was by summons to compel 
plaintiff to amend by inserting the right name founded on affidavit.^ 

By the Common Law Procedure Act of 1852, pleas in abatement 
for nonjoinder and misjoinder could be responded to by amendment^ 

The effect of abatement, and the liability to abate by reason of 
death, marriage, and bankruptcy, were relieved against by certain 
sections of the same Act, which provided a way in which the suit 
might be continued in all cases in which the cause of action survived 
against or for the benefit of others.^ 

Article V. 
Ocmdtision ofj and Judgment on^ DikUory Fleas. 
Sec. 254. Condusioii of DiUtoiy Pleas. | Sec. 255. Judgment on. 

Sec. 254. Conclusion of Dilatory Pleas. As dilatory pleas 
were not favored by the courts, great certainty and precision were 
required in framing them. The least inaccuracy or defect was fatal 
to their validity.* 

The character of a plea was said to depend upon the nature of the 
judgment which it prays in its commencement and conclusion. A 
prayer for judgment in the formal commencement was not held 
necessary either in pleas to the jurisdiction or in abatement, provided 
it was contained in the conclusion.^ The concluding prayer was 
generally regarded as the controlling test of the plea. 

1 1 CMt. PI. 462, 468. » Gould, Fl. c. v. s. 66. 

> 3 Chit Gen. Pno. 711, 712. • 1 Chit. Fl. 460, 461; 2 Saand. 

* 15 & 16 Vict. c. 76, B. 84 to 80. 209 a, note 1 ; Gould, PL c v. s. 

4 16 & 16 Vict. c. 7fl, «. 13.5 to 140. 
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Pleas to the jurisdiction should conclude with the prayer **si 
curia cognoscere vdit ** — if the court will take cognizance — when the 
subject matter of the plea related to the cause of action ; and with 
the prayer " respandere won debet" — that he ought not to answer 
— when the objection to the jurisdiction consisted in a personal 
privilege to be sued in some other court^ A conclusion in bar to 
the action would admit jurisdiction. 

Pleas in abatement on account of the disability of the plaintiff to 
sue, or of the defendant to be sued, and not merely on account of 
the nonjoinder of another party, should conclude with the prayer : 
" if the plaintiff ought to be answered, " or '' whether the defendant 
should be compelled to answer.'^ When the disability operates only 
as a temporary suspension of the suit, instead of an abatement of 
it, they should conclude with the prayer : " that the plaint remain 
without day."* When the death of the plaintiff since issue of the 
writ is pleaded, the plea should conclude : *' if the court will 
further proceed." • 

Pleas in abatement to the writ, must conclude by "praying 
judgment of the writ, and that the same may be quashed."^ Since 
oyer of the writ has been denied, a plea in abatement of the writ 
must in general be pleaded of the writ and declaration when the 
latter continues and discloses the objection to the writ.* When the 
action is by bill, the plea must conclude by praying judgment of 
the bill* Pleas in abatement on account of coverture of plaintiff 
or defendant, as the objection goes rather to the nonjoinder of the 
husband than to the disability of the feme, should conclude with a 
prayer of judgment as to the writ.^ ' 

Sec. 255. Judgment on Dilatory Pleas. If a plea to the 
jurisdiction or in abatement is determined in favor of the 
defendant, either upon an issue of law or fact, the judgment was 
that the writ or bill, as the case might be, should be quashed or 
abated. If the plaintiff prevailed upon a demurrer to the plea, the 
judgment was interlocutory — respondeat (yaster — that defendant 
answer over.® If an issue of fact was joined on the plea and the 
issue was found in favor of the plaintiff, final judgment was awarded 

1 1 Chit. PL 445-461. f 1 Chit. PI. 461 ; 1 Saand. PL & 

* 1 Chit. PL 461. Et. 4 ; 2 Saand. 9, note 10 ; contra: 
< 1 Chit. PI. 461. Gonld, PL o. y. b. 148. 

* 1 Chit. PI. 461. » 1 Chit. PI. 446; Gould, PI. c. ▼. 
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in bis favor on the merits ; ^ and nothing remained to be done in 
the case but to assess the damages. The plaintiff thus obtained 
judgment on the merits of his case, without any trial of the issues 
tendered in the declaration. This rule of court was adopted to 
discourage false dilatory pleas ;^ and it must be admitted that it 
would naturally tend to such a result. 

1 Gould, FL 0. ▼. 8. 159 ; 1 Chit * Gould, PI. o. ▼. 8. 160. 

PI. 464. 



216 CIYIL PROCEDURE. [CHAP. JO. 



CHAPTEE XI. 
DEFENCES IN BAR BY WAY OF TRAVERSE. 



Article L Defined and ClasBified. I Article III. Specific Travene. 

'< IL General Trayene. | " IV. Special TraTerse. 



Article I. 

Defined and Classified. 

Sec. 256. General Nature of Pleas in Bar. I Sec. 258. General Traverse Defined. 
" 257. Specific TraTerse Defined. | " 259. Special Travene Defined. 

Sec. 256. Gtoneral Nature of Pleas in Bar. Pleas in bar go 
to the merits of the case, and deny that the plaintiff has any cause 
of action, and do not, like pleas in abatement, give a better writ^ 
A plea in bar is '' a substantial and conclusive answer to the ac- 
tion."' It is distinguished from dilatory pleas in impugning the 
cause of action altogether, and foregoing all objections arising out 
of merely remedial law.' 

Assuming that a cause of action is stated in the declaration, a 
good plea in bar must, 1st', "either deny aU or some essential 
part of the averments of fact in the declaration ; or, 2d, admit- 
ting them to be true, allege new facts which obviate or repel their 
legal effect " ; * or, 3d, without admitting or denying the facts 
alleged, set up new facts which operate to prevent the plaintiff 
from making the allegations of the declaration. '* In the first class 
the defendant is said, in the language of pleading, to traverse the mat- 
ter of the declaration ; in the second class, to confess and avoid it " ; ^ 
in the third class, without admitting or denying the declaration, 
to interpose matters of fact which operate to estop and prevent the 
plaintiff from asserting the facts constituting his cause of action.^ 
Pleas in bar are consequently divided into pleas by way of traverse^ 
pleas by way of confession and avoidance, and pleas by way of estoppel. 

» 1 Chit. PI. 469. * Steph. PI. 52. 

« Steph. PI. 51, 52. * Staph. PI. 52. 

• Steph. PL 61. • Gould. PI. c. ii. 8. 39. 
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Pleas in bar ly way of traverse or denial may be conveniently 
grouped under three heads : — 

Ist. Pleas by way of speeifie traverse. 

2d. Pleas by way of general traverse. 

Sd. Pleas by way of speeial traverse. 

Sec. 257. Specific TraTene Defined. This is a plea in which 
the defendant denies all or some essential part of the matter alleged 
in the declaration in the specific language in which it is alleged. De- 
nial and traverse are synonymous terms. The plea must consist in 
the denial or traverse of one or more facts contained in the declara- 
tion, without which the plaintiff would have no cause of action. 
This is the most primitive and natural traverse, and has been 
designated by Stephens and Gould as the common traverse,^ and 
confusedly included by Ghitty in his definition of the general 
traverse.^ 

In selecting facts for specific denial, it was necessary that they 
should not constitute the whole substance of the declaration ; oth- 
erwise the form of a general traverse hereafter defined would have 
to be used.* This rule tended to discourage the specific traverse, 
which modem pleading has aimed to restore. The specific traverse 
was generally negative in form, because it was almost always in re- 
sponse to affirmative averments in the declaration, which were natu- 
rally traversed by a direct denial But when the averments in the 
declaration were negative in their form, the traverse of them might 
be in the affirmative. As this traverse contained no inducement, 
and is not connected with new matter of any kind, it leaves noth- 
ing to be answered by the adverse party. It therefore always ten- 
dered an issue and concluded to the country.^ 

Sec. 258. General TraTerse Defined. This form of traverse 
was used in most of the personal and mixed actions. It differed 
from the specific or common traverse, in that its denial was not in 
the specific language of the declaration, but in some general com- 
})endious phrase, which came to be regarded as putting in issue all 
the material allegations of the declaration or the principal fact upon 
which it was founded. The issue raised by it was known as the 
general issue, because it was of a more general and comprehensive 
kind than that usually tendered by the specific or common trav- 

1 Steph. Fl. 158» 154; Gould, PI. < Gould, PI. c. tI. s. 89; Steph. PL 
0. Til. B. 11, 12. 419. 

« 1 Chit PL 605 « Gould, PI. o. yiL 8. 16. 
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erse ; ^ and the plea was better known hj that name than hj the 
name of general traverse.^ 

By the practice of the courts it came to have in the course of 
time technical names, according to the forms of action in which it 
was used. .Its scope and extent as a defence in the respective 
actions depended upon the construction of the courts, which for a 
long time tended to give it in many actions a more general and 
comprehensive meaning than would naturally be inferred from the 
words of the technical phrase in which it was clothed. But in 
more recent times this broadened scope has been greatly reduced 
by express rules of the court, thus bringing it back to its primitive 
import* 

It was characteristic of the general traverse (or general issue) 
that it was not prefaced with any inducement,^ — that it tendered 
an issue and concluded to the country.^ 

There is a peculiar general traverse, known as the replication de 
injuria, which will be defined and treated at the conclusion of our 
remarks on the general traverse. 

Sec. 259. Special Traverse Defined. This traverse — highly 
technical in form — was known under the various designations of 
special traverse,* special technical traverse,* and formal traverse.'' 
It is more generally known and treated under the name of special 
traverse. It differs from the general and the specific traverse, hereto- 
fore defined, in containing affirmative new matter, constituting what 
was called an inducement to the traverse, but which differed mate- 
rially from an inducement to a declaration. This matter composing 
the inducement was in its nature an indirect denial of some mate- 
rial allegations in the opposite pleading, being in contradiction 
thereof, by reason alone of inconsistency or repugnancy. 

The special traverse also contains a direct denial or traverse of 
the same allegations. This direct negation was prefaced with the- 
technical phrase absque hoc (without this), that is, without this : 
(that there is any truth in the particular matter alleged as a cause 
of action or defence, as the case might be). It could be used in a 
plea,® replication,® or other subsequent pleading. 

1 Steph. Fl. 156. » Steph. PI. 165. 

« Steph. PI. 162. • Gk)uld, PL c. vii. s. 6. 

• Gen. Reff. Hil. T. 4 Wm. IV. ^ 1 Chit. PI. 619. 

* Gould, PI. c. V. 8. 19 ; Steph. « Steph. PI. 167, 168. 
PI. 155, 150. • Steph. PI. 172. 
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If in an action of debt on a bond the defendant should plead 
that he executed the bond by duress, the plaintiff may reply alleg- 
ing new matter by way of inducement, to the effect that the de- 
fendant executed it of his own free will and for a valuable 
consideration without this : that he executed it by duress.^ In- 
stead of the phrase absque hoc (without this), the pleader was at 
liberty to use the phrase et rum (and not), which was recognized as 
equivalent to it,^ by which it was understood that the defendant (in 
the case supposed) had executed the bond for a valuable consider- 
ation and not by duress.^ 

This traverse originally differed from the other traverses in 
concluding with a verification, by which the issue was not for- 
mally tendered, but postponed to the next stage of the pleadings,^ 
at which the opposite party, if the traverse was undemurrable, 
had no choice but to tender issue by reaffirming in a rejoinder the 
matter denied by the absque hoc clause j and concluding to the 
country. Under this obligatory consequence of a special traverse, 
it is apparent that the issue is substantially though not techni- 
cally tendered by the party pleading the traverse, and it has been 
so expressed by some authors. 

Article II. 
OeneraH Traverse — AppluxUum thereof. 



Sec. 260. In I>ebt. 

'* 261. In Coyenant 

** 262. InAssampsh. 

" 263. In Account. 

"* 264. InTrespasB 



Sec. 265. In TreBpass on the Case. 
" 266. InlYover. 
** 267. In Detinue. 

268. In Replevin. 

269. In Ejectment. 



,ti 



Sees. 270, 271 General Trayene De Injoria by way of Replication. 

Sec. 260. In Debt. In considering the application of these 
traverses to the different forms of actions, it will be more con- 
venient to take up first the general traverse, next the specific, and 
lastly the special. 

The general traverse tendering the general issue in the action 
of debt on simple contract was called " nU debet," — that the de- 
fendant " owes nothing." As it spoke of a fact in the present 
tense, it became adapted under construction of the courts to any 
kind of a defence that tends to deny an existing debtfi Under 

1 Gould, PI. c. vii. 8. 7. * Gould, PL c. vii. 8. 13. 

> Benuett u. Filkins, 1 Saond. 201 • Steph. PI. 162, note 2a 

• Gould, PI. 0. vii. 8. 8. 
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this plea the defendant could submit evidence tending to prove not 
only that no debt had ever been contracted, but that it had been 
released or satisfied. Hardly any matter of defence to an action 
of debt on simple contract could be excluded under the plea of nil 
debet, because almost all defences resolve themselves into a denial 
of the debt.^ It has been said that bankruptcy, statute of lim- 
itations, and tender are the only defences which could not be 
proved under the plea of nil dehet.^ 

In an action of debt on a specialty the plea of general traverse 
was " nan est factum " (not his deed). Under this plea the de- 
fendant could prove that he never executed the deed, or such facts 
as showed that it was void in law.^ 

In an action of debt on a judgment or recognizance the general 
traverse was " nul tid record " (no such record) ; in the trial of 
which the existence or nonexistence of the record was the sole 
issue.* 

In debt for rent on a demise, "rien en arrere" (nothing in ar- 
rear), as well as " nil debet '^ was a good general traverse.* 

In debt on a penal statute, while the more appropriate general 
traverse is " nil debet*' because it accords with the form of the 
action, the plea of " not guilty " may be substituted, because the 
action is to enforce the penalty for an offence.' 

By the Hilary Rules of 1834 the plea of nil debet was abolished 
in all actions. The plea of "nunquam indebitatus'' (never in- 
debted) was substituted for it in actions on simple contract other 
than notes and bills. The same effect was given to this latter 
plea as to the plea of non assumpsit in " indebitatus assumpsit," 
which will be presently mentioned. All matters in confession 
and avoidance were required to be pleaded specially as directed in 
actions of assumpsit 

In other actions of debt in which the plea of nil debet had been 
theretofore used, including those on bills and notes, the defendant 
was required to deny specifically some particular matter of fact in 
the declaration, or to plead specially in confession and avoidance.^ 

In debt on specialty the plea of *'non est factum" was declared 
to operate as a denial of the execution of the deed in point of 

^ Steph. PI. 162, note 20. * Gould, PI. c. vi s. 10. 

s 4 Minor, Inst 641. « Gould, PI. c. vi. 8. 10. 

* See plea of non eat faetwm in Ap- "^ See plea of nU debet in Appendix, 
pendix, form 49. form 50. 

* Gould, PI. c. vi. s. 10. 



AST. II.] DEFENCES IN BAB. — OENBBAL TBAYEBSE. 221 

fad onljy and all other defences were required to be specially 
pleaded^ including matters which made the deed absolutely void as 
well as those which made it voidable.^ 

Sec. 261. In Covenant. The only plea in the nature of a 
general traverse in the action of covenant is the plea of '' twn est 
factum,'* as in debt on a bond.^ This plea is of limited scope as 
compared with the general traverse in assumpsit case and debt on 
simple contract, confiniug the issue to the existence of the deed in 
fact and in law, all other defences being required to be pleaded 
specially. So narrow is its scope that Sauuders and Chitty have 
denied to it the characteristics of a general traverse.^ It would 
seem to resemble more nearly the specific traverse, because raising 
an issue on a single material averment of the execution of an 
instrument. The reason why such a narrow issue was approved 
in this action is the simple truth that in ancient times there could 
be no defences to a sealed instrument outside of its conditions, ex- 
cept such as tended to show that it had not been executed or that 
the cause had been released under seal. Anciently, fraud, want of 
consideration, illegality, unless on the face of the instrument, and 
release, unless under seal, constituted no defence.^ No defence in 
pais outside of non-performance of conditions, except duress, would 
be entertained.* 

Under this plea the defendant was at liberty to prove any state 
of facts which showed that the deed never had a valid existence in 
fact or in law ; as, that it was not signed or delivered by the de- 
fendant; that it was delivered in escrow only; that the defend- 
ant, at the time of its execution, was a lunatic or a female under 
coverture ; * or that its execution was obtained by such a fraud 
upon defendant that he was deceived as to the identity or nature 
of the instrument^ But matters showing it merely voidable, not 
void, as infancy, duress, usury, gaming, and fraud inducing an exe- 
cution of the instrument without deceiving the defendant as to its 
identity or actual terms, were required to be specially pleaded, 
when in the course of time they came to be recognized as valid de- 
fences at law. 

In may be proper to mention in this connection that under the 

1 1 Chit. PI. 518. ft 8 Harvard Law Rev. 49. 

a 1 Chit PI. 486. 487. • 2 Greenl. Ev. s. 246, 800. 

s 1 Sannd. PI. & Ev. 398 ; 1 Chit. ^ Mason v. Ditchbourne, 1 Moody 

PL 486. & Rob. 460 ; 2 Cr. M. k B. 720, note a. 
* 8 Harvard Law Rev. 49. 
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common law, as prevailing down to very recent thnca^fiaud was no 
defence at law to an action on a sealed instrument.^ The moat ia 
true of the defence of a want or failure of consideration.* Illegality, 
unless apparent on the face of the instrument, was likewise no de- 
fence at law prior to 1767.^ Neither was payment, unaccompanied 
with release under seal, a valid defence in England until it was 
made so by statute in 1707.^ To the general rule of the common 
law prohibiting the avoidance of sealed instruments by defences 
in pais, there was an exception in the case of duress, which was 
always, and still remains, a valid defence at law ; but which must be 
affirmatively pleaded ; and is not admissible under the general issue.^ 

In fraud, illegality, payment without release under seal, and 
failure of consideration, the courts of equity in very early times 
furnished relief by injunction. Their action in this respect has 
been generally followed by the courts of law in modern times, 
admitting such defences in actions at law, either from a change in 
judicial opinion or in pursuance of statutes.* 

Although the general traverse in covenant was of limited scope 
as compared with it in some other actions, the effect of it was fur- 
ther limited by the Hilary rules of 1834, which left it to operate 
as a denial of the deed in point of fact only, requiring all defences 
avoiding it in point of law to be specially pleaded.^ 

Performance of the covenant by defendant, excuse for non-per- 
formance, non-performance of condition precedent by plaintiff, dis- 
charge in bankruptcy, and accord and satisfaction, were always 
valid defences at law, but were required to be pleaded specially.® 
The plea of non est factum denied the existence of the deed in 
point of fact only. 

Sec. 262. In Assmnpsit. The general traverse^ tendering the 
general issue in the action of assumpsit is "non-assumpsit'* (did not 
promise).* On strict construction of the language of this plea it 
would naturally operate only as a denial in fact of the express con- 

1 Wright 17. Campbell, 2 F. & F. sions, the reader is referred to the able 

393 ; George t;. Tate, 102 U. S. 564 ; article of Professor Ames in 8 Hary. 

Montgomery v. Tipton, 1 Mo. 446 ; 8 Law Review, 49, and to the cases cited 

Harvard Law Rev. 49. therein. 

« Collins V. Blantern, 2 Wils. 347. » 1 Chit. PI. 518. 
Parker v. Parmlee, 20 Johns. 130. ' 1 Saund. PL & Ev. 393 ; 1 Chit. 

* Collins V. Blantern, 2 Wils. 347. Fl. 488. 

^ 4 & 5 Anne, c. 16, s. 11. > See plea of nofHiSiumpiit in Ap- 

* Whelpdale's Case, 5 Rep. 119. pendix, form 51. 

* In confirmation of these conda- 
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tract or promise, where one is alleged, or of the matters of fact 
from which the contract or promise may be implied by law.^ But 
by an early relaxation of this primitive implication, and by a con- 
trary construction of the courts, the plea came to be employed as a 
very broad one. The def'^udant in special as well as in general 
assumpsit was at liberty to prove, not only that no contract was 
in fact made, but that haviug been made, it was not binding upon 
him by reason of '' infancy, coverture, drunkenness, or other mental 
incapacity, duress, want of consideration, illegality, alteration of 
written contract, former recovery, performance, excuse for non- 
performance, and discharge.'* ^ Thus it seems that under this plea 
the defendant could submit in evidence matters showing that the 
plaintiff never had a cause of action, and also most matters tending 
to show that his cause of action .nad ceased to exist before the be- 
ginniug of the suit.' The bankruptcy ot defendant, tender, set off, 
and statute of limitations were required to be pleaded specially.^ 

By the Hilary rules of 1834 this misapplication and abuse of the 
;general issue was put an end to. They proviocw ^hat in all actions 
of assumpsit (except on bill of exchange and promissory notes) the 
plea of non-assumpsit shall operate only as a denia^ <n fact of the 
•express contract or promise alleged, or of the mattert of fact from 
which the contract or promise alleged may be implied Ly law.* It 
will be observed that this rule applies to general as well as special 
assumpsit. In compliance with the rule, it was declared that in 
actions of indebUatus assumpsit for goods sold and delivered or for 
money had and received, the plea of non-assumpsit should operate 
only as a denial of the sale and delivery or of the receipt of the 
money to plaintiff's use.* 

In actions on notes and bills the general issue was inadmissible. 
A plea in denial was required to traverse same matter of fact 
alleged in the declaration, such as making, drawing, indorsing, 
accepting, presenting, or giving of notice.'' In this regulation is 
perceived a substitution of the specific for the general traverse. 

In every species of assumpsit all matters in confession and avoid- 
ance, including not only those by way of discharge, but those which 
ahow the transaction to be either void or voidable in point of law, 

1 2 Greenl. Ev. 8. 135. « 2 Greenl. £v. s. 186. 

• 2 Greenl. Ev. s. 135 ; 1 Chit. PI. • 1 Chit. PI. 513. 

478, 479 ; McKryng r. Bull, 16 N. Y. • 1 Chit PI 514. 

297. » 1 Chit. PI. 515. 

« 1 Chit. H. 478. 
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on the ground of fraud or otherwise, were required to be specially 
pleaded.^ 

By the Common Law Procedure Act of 1852, and the regulations 
made in pursuance of it, the plea of nunquam indebitatus was sub- 
stituted for fwnrassumpsit on the common counts, which operated 
as a denial of the facts from which the liability of defendant arises.^ 
The plea " that he did not promise as alleged " is the form given 
as responsive to other declarations on simple contract, excepting 
bills and notes, to which the traverse had to be specific under the 
Hilary rules of 1834.' By the weight of authority evidence of un- 
expired credit could be given under the general issue in indebitatus 
assumpsit,^ 

Sec. 263. In Account. In the common law action of account 
render there was no plea in the nature of a general traverse. The 
traverse had to be specific or the plea special^ 

Sec. 264. In Trespass vi et armis. The general traverse ten- 
dering the general issue in this action is " riot guilty," ^ This plea put 
in issue the facts and acts of the trespass alleged in the declaration. 
All matters of justification and excuse constituting a defence had 
to be specially pleaded.' 

In an action for assault upon the person of plaintiJGT, it operated 
to put in issue all the facts constituting a trespass of that nature — 
which did not depend upon any inducement in the nature of title or 
ownership. 

In trespass to personal property, it operated to put in issue the 
material facts and acts necessary to maintain the action, viz.: the 
possession of plaintiff and the physical acts of defendant in dis- 
turbing that possession. If, however, the goods were carried away, 
and the action was in form of trespass de bonis asportatis, the plea 
puts in issue the right of property (or the right of possession) as 
between the plaintiff and defendant.^ If defendant is entitled to 
possession of the goods, his right of possession draws to him the 
legal possession, and he is not liable for the mere act of dispossessing 
the plaintiff of them.* 

In trespass upon realty it had a similar effect, in putting in issue 

^ 1 Chit. PI. 515. * See plea of not guilty in Appendix, 

s Com. L. P. Act, 1852, Schedule form 52. 

B. 36. 7 Bird v. Randall, 3 Burr. 1353. 

• Schedule B. 37. * Steph. PI. 162, note 20 ; Fuller 

« See sees. 273. 293, 207. v. Rounceville, 29 N. H. 554. 

» 1 Chit PL 488. * Dane v. Gilmore, 49 Me. 178. 
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not only the physical acts of defendant in entering upon the l^nd, 
but also the fact of actual possession of plaintiff or his lawful pos- 
session as against the superior title of the defendant.^ 

It will be seen that the orig^inal meaning of the issue had not 
been much abused in its application to this action. Nevertheless, 
the scope of the issue was materially restricted by the Hilary rules 
of 1834, which provided that in trespass de bonis asportatis the plea 
of not guilty should not put in issue the plaintiff's prqperty in the 
goods which had been carried off; and that in trespass quare davsum 
/regit it should not put in issue the plaintiff's actual possession or 
right of possession of the place in which tlie trespass was allied to 
have been committed.^ These facts were required to be specifically 
traversed, or specially pleaded to.* When a person was author- 
ized by statute to plead the general issue and give the special matter 
in evidence, he was not disabled by the Hilary rules from doing so, 
with like effect as before the rules.^ 

Sec. 265. In Trespass on the Case. The general traverse in 
this action is " Tiot guilty" As trespass on the case was originally 
regarded as in the nature of a bill in equity, and the plaintiff was 
required " to recover upon the justice and conscience of his case, and 
on that only,"* great latitude of proof was tolerated under the 
general issue analogous to that in assumpsit. It operated to put 
the plaintiff upon proof of the whole charge in the declaration, 
including matters of inducement, as well as matters constituting 
the gist of the action. Not only evidence in discharge of the cause 
of action, but evidence in justification and excuse^ were admissible 
under it.* The scope of the plea resembled that in assumpsit, in 
thus admitting in evidence matters of confession and avoidance, 
which do not fall within the strict principle of the plea. While 
the defendant was at liberty to prove such defences (of confession 
and avoidance) under the general issue, he was not obliged to take 
that course in either case or assumpsit, but might bring forward by 
way of special plea all matters which confess what is adversely 
alleged, but repel or obviate its legal effect.'' 

1 Steph. PI. 162, n. 20 ; 1 Chit PI. * 8 & 4 Wm. IV. c. 42, 8. 10; .? 

500, 502 ; Argent v. Durraot, 8 T. R. Selw. N. P. 1834 (Wheaton). 
403 ; Dodd v. Kyffin, 7 T. R 854 ; • fiird v. Randall, 8 Barr. 1853 ; 1 

Badkin t;. Powell, Cowp. 478. Chit. PI. 491. 

« 1 Chit. PI. 620. • 1 Chit. PL 491. 

* Jones V. Chapman. 18 L. J. Rep. ' Steph. PI. 162, n. 20, Heard. 
w. 8 456 (Part 2). 
k Martin Civil Procedure— 15 
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An exception to the extraordinary latitude of proof tolerated 
under the general issue was established and enforced by the judges 
in actions for defamation. Chief Justice Raymond is authority for 
the statement that> at a meeting of all the judges upon a case that 
arose in the Common Pleas, a large majority of them determined 
that, in the future, evidence of the truth of the defamatory matter 
charged in the declaration should not be admissible under the 
general issue, but should be pleaded specially.^ This determination 
of the judges became a general rule, which extended to all kind of 
words whether importing a charge of felony or not* 

Another exception to the relaxation prevailing in practice 
consisted in the statute of limitations, which it was always 
necessary to plead specially.* 

The scope of the plea was greatly limited by the Hilary rules of 
1834. They provided that the plea of general issue " shall operate 
as a denial only of the breach of duty or vn'ongftd act alleged to 
have been committed by the defendant, and not of the facts stated 
in the iTiducement ; and no other defence than such denial shall be 
admissible under that plea; all other pleas in denial shall take 
issue on some particular matter of fact alleged in the declaration." 
In an action for slander to plaintiff in his office, profession, or trade, 
it will " not operate as a denial of the fact of the plaintiff holding 
the office or being of the profession or trade alleged." * All mat- 
ters in confession and avoidance shall be pleaded specially as in 
actions of assumpsit* The reform was a very important one, as 
will appear in the examples following the rule. 

By inducement is meant those facts and circumstances which 
were usually necessary to be stated in every action of the case to 
disclose a right in the plaintiff, which existed at the time of the 
wrongful act of the defendant, and independant of it The 
wrongful act of the defendant consisted in an invagion or infraction 
of such right, and the plea operated to admit the indticement or 
right of plaintiff and to deny the infraction of it by defendant* 
In case for injury by defendant's dogs the scienter alleged is part of 
the wrongful act, and not inducement." The defence of privileged 
communication can likewise be proved under the general issue.* 

1 Underwood v. Sparks, 2 Stra. * Frankum v. Earl of Falmouth, 2 
1200 [1744]. Ad. & E. 452. 

s Ibid. ^ Thomas v. Morgan, 2 Crompt. 

« 1 Chit. n. 497. M. k R. 496. 

« 1 Chit. PI. 519. « LiUie v. Price, 5 Ad. & E. 045. 

« 1 Chit. PI. 518, 519. 
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Sec. 266. In Trovor. We have seen that trover is a species of 
trespass on the case.^ The general issue is " not guilty/' and it 
operated anciently to put the whole declaration in issue^ in like 
manner as in other actions of trespass on the case. Any defence 
upon the merits could be given in evidence, except the statute 
of limitations and a release.' Matters in excuse were properly 
admissible under the pleas because they tended to show that the 
supposed conversion was not wrongful, and therefore no conver* 
sion.* 

Trover, being an action on the case, fell within the reforming 
rule of the Hilary term, 1834, relating to such actions. Under thip 
rule, as heretofore stated, the plea of not guilty operated to deny 
the wrongful act of the defendant as distinguished from the facts of 
right in the plaintiff, although the facts of right may constitute in 
some degree a part of the description of the wrongful acts.^ In the 
examples given for illustration of the rule, it is declared that, " in 
an action for converting the plaintiff's goods, the conversion only, 
and not the plaintiff's title to the goods," is denied by the plea.* 

It has been said by Ghitty and Greenleaf that this plea under the 
Hilary rules put in issue only a conversion in fact, irrespective of 
its character.^ But it would seem that the decisions giving 
countenance to that view have been receded from, and that the 
term conversion as used in the rules means a vyrongful conversion 
as before the rules, and that there can be no such thing as a right- 
ful or justifiable conversion.*" 

Under the Hilary rule the defendant is at liberty to prove under 
this plea anything tending to show that the act complained of was 
not a wrongful act, and therefore not a conversion, admitting the 
plaintiff's title (which constitutes the sole inducement in trover) 
to be true.^ It has been held that evidence of a lien is inadmissible 
under this plea,* for the reason that it questions the plaintiff's 
possession or right of possession, which is now admitted by the 
plea.i^ 

1 Sec. 98. (7 Am. ed.) 53ff ; Stancliffe v. Hard- 

• 1 Chit. PI. 161 ; 2 Greenl. Ev. wick, 2 Cr. M. & R 1. 

648. 7 Young v. Cooper, 6 Exch. 259; 

• Yelyerton, 174 a. Whitmore v. Green, 13 M. & W. 104. 
^ Frankam v. Earl of Falmouth, 4 ^ See Remarks of Alderaon, B., in 

Nev. & Man. 8dO ; S. C. 2 Ad. & £. Lewis v. Alcook, 3 M. & W. 188. 

452. • White r. Teale, L. J. (Q. B.) 

fi 1 Chit PL 618, 619. 377. 

• 2 Greenl. Ev. 648 ; 1 Chit. PI. lo 2 Wheat. Selw. 1380. 
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SEa 267. b Datiniid. The plea of " rum iMntt " represented 
the general traverse in this action, and raised what was treated as 
the general issue, although falling short of putting in issue *all 
the material elements of the action.^ Formerly this plea put in 
issue the actual fact of adverse detention, and the plaintiff's right 
of property or possession.' The wrongful character of an actual 
adverse detention could hardly be repelled under this plea, except 
by proof that the plaintiff had no right of possession to the goods. 
Under this plea the defendant was allowed to disprove the plain- 
tiff's right of property or possession, which showed that the de- 
fendant did not wrongfully detain. Evidence strictly in excuse 
or justification; that is to say, evidence admitting the wrongful 
detention, but avoiding it, was inadmissible. 

It was, however, held that evidence of a lien or pledge was inad- 
missible at common law under this plea, and that such fact should 
be pleaded specially.' 

If the lien or pledge gives the defendant the right to detain the 
property as against the plaintiff, it would seem to defeat the plain- 
tiff's right of property or possession, and be properly admissible 
under the general issue ; but the weight of authority seems to be 
the other way. 

The scope of the plea was greatly limited by the Hilary rules of 
1834, and the construction placed upon them by the courts. They 
provided that this plea should operate as a denial of the detention 
of the goods by the defendant, but not of the flmitifF^ property 
therein ; and* that no other defence than mch denial should be ad- 
missible under that plea> 

It is thus seen that the only defence admissible since the rules 
under the general traverse of nan detinet is the fact of detention. 
All evidence controverting plaintiff's title is excluded by the rules, 
not excepting evidence of title in defendant by pledge or lien.* But 
however limited this may be, it has been held, after some conflict 
of authoiity, that the detention contemplated by the rules is an 
adverse and wrongful one.^ 

1 1 Chit. PI. 488. See form 53 in 674; Richards v. Frankom, 6 M. & 

Appendix. W. 420. 

s 1 Chit. PI. 488 ; Steph. PI. 162, « 1 Chit PI. 518. 
n. 20. * Riehards v, Frankom, 6 M. & W. 

• 1 Chit. PI. 488 ; 1 Co. Litt. 283 a; 420. 
Phillips V. Robinson, 4 Ring. 106 ; « Clements r. Flight, 16 M. & W. 

Mason v. Farnell, 12 M. & W. 42. 
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The finding or bailment contained in the declaration ceased 
to be traversable before the Hilary rules, and remained so after 
them. 

Sbc. 268. In Replevin. The plea of non cepU modo et forma, 
as used in this action, has been classed with pleas of general trav- 
erse, raising the general issue.^ But it is a plea of such limited 
scope that its classification with general traverses may well be ques- 
tioned.' It operates to put in issue only the facts of the taking of 
the goods, and the place of taking or having them.^ Under this 
plea property in and possession of the goods by plainti£f is admit- 
ted.^ The sole issue raised is whether the defendant seized the 
goods at all, or at the place mentioned in the declaration. The 
traverse is clearly in the form and nature of a specific traverse, and 
should be so classified. 

If the defendant wishes to put in issue the plaintiff's property 
in the goods, he could do so by pleading property in himself or in a 
stranger.* 

If the defendant wished to justify the taking as landlord, his 
plea to that effect was called an avowry or cognizance, which has 
been explained in our sketch of the action.* This plea avowed 
or acknowledged the seizure, and set up the facts of a tenancy 
and of arrearage in rent, asking for return of the property. It ne- 
cessarily admitted that the goods seized belonged to the plaintiff. 
As it was in the nature of a declaration, the plaintiff was required 
to plead to it like a defendant in other cases. In doing this, he 
invoked the plea of riem^ en arrere (nothing in arrear), which 
was recognized as the general traverse for rent due on a demise.^ 
This plea, which was presented in the form of a replication, was 
of limited scope, admitting the defendant's title as stated in the 
avowry, and operating only to deny that any rent was in arrear.® 
In its nature and form it is more closely allied with the specific 
than the general traverse. The Hilary rules of 1834 contained no 
change relating to the action of replevin.^ 

Sec. 269. In Ejectment Bearing in mind that ejectment was 
originally a personal action of trespass, in which a lessee aued for 

1 1 Chit.Pl. 49& ; Gould, PI. c. vi. » Gilb. Rep. 127. 

8. 0. * Seo. 112. 

* See ionn 54 in Appendixr. f Sec. 260. 

• Steph. PI. 161. 8 Hill V, Wright, 2 Esp. 660. 

« Dover v. Kawlings, 2 Moody & > Dover v. Ra^Utig*, 2 Moody & 
Bob. 544. Bob. 544. 
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damages for being ejected from his term,^ the plea of not guilty con- 
stituted a general traverse, as in other actions of trespass. It put 
in issue all the material facts alleged in the declaration, constitut- 
ing the right to let, the actual lease, the entry, and the ouster. 
But, as may be seen in our Appendix,^ the scope of the general 
issue in this action was greatly limited by the consent rule. The 
actual tenant was compelled by this rule to plecul not guilty, 
and to admit the lease, entry, and ouster, in order to be substi- 
tuted as a defendant in place of the casual or fictitious ejector. 
By these admissions, the only question left open for trial under 
the issue was the right of the alleged lessor by virtue of his title 
to give lease and entry to the lessee in whose name the suit was 
brought.* 

So favorably was the general traverse regarded, that it was pre- 
scribed by statutes of Parliament as a proper or sufficient plea by 
certain officers and other persons in actions against them for acts 
done by virtue of their office or in pursuance of certain statutes. 
Special matter might be given in evidence under the general issue 
thus authorized by Parliament.* 

Sec. 270. Oeneral Traverse of De injuria, by way of Rep- 
lication to a Plea. — Definitipn and Origin. This peculiar 
traverse being more in the nature of a general traverse, for the 
reason that it puts in issue by a compendious phrase (and not 
by denial in the words alleged as in specific traverse) the sub- 
stance of a particular plea, may properly be considered in this 
connection. It differs from the special traverse by reaffirming 
the wrong complained of, and in not introducing any new mat- 
ter by way of inducement* It has been designated at times 
as the general replication.® By some it has been styled the gen- 
eral technical traverse, as distinguished from the special technical 

traverse.^ 

The full form of the phrase constituting the traverse ia"de in- 
juria 8tia propria absque tali causa " (of his own wrong without 
such cause). It was used only in a replication wherein the plain- 
tiff alleged that the defendant of his own wrong and without any 
Wtch cause as in his plea alleged did the wrong complained of in the 

^ Sea 160. * Steph. PL 168 ; Gould, PL o. yiL 

« Note 4. 8. 9. 

• Note 4, Appendix. • See form 65. 

* 1 Chit. PI. 606, 607. T Gould, PI. c. vii. b. & 
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declaration. It appears in the early reports,^ and received its char- 
acteristic features mostly from the resolutions of the court in the 
leading case of Edward Crogate.' 

It originated and was first used in actions of trespass and tres- 
pass on the case for torts independent of contract When the de- 
fendant in such actions responded by a plea disclosing matters of 
excuM for the act of trespass complained of, the plaintiff was per- 
mitted by this replication to deny the matters pleaded in excuse, 
and to reaffirm the charge of wrong contained in his declaration. 
This replication operated to put in issue all the material matters of 
excuse which constituted the substance of the plea, however numer- 
ous they might be, provided they all supported the issue of excuse.' 
It put in issue the cause of the excuse, and not its character or ex- 
tent.^ The authorities on this point are divided.* 

When a plea in excuse contained matters to which the replica- 
tion de injuria is inapplicable, the plaintiff might expressly except 
and admit those matters, and in this manner confine his replication 
to the remainder of the plea, in which case he substituted the 
phrase " absque residuo causae '* for " absque tali catcsa," • 

Sec. 271. Replication De injuria, continued. — SxoeptionB 
and Extenaioiu. There were three well settled exceptions to the 
general rule governing the use of this replication as laid down in 
the text,^ which are sometimes embodied as qualifications in general 
language incorporated in the rule.' The replication will not apply 
to a plea of excuse : — 

1. When the excuse is founded on matter of record, because 
this would result in an improper submission to the jury of matters 
of record along with matters of fact.^ 

2. When the excuse is founded on an authority derived medi- 
ately or immediately from the plaintiff. The reason for this latter 
qualification rests in the obvious justice of compelling the plaintiff 
to plead specially matters lying equally within his own knowledge, 

1 Under the law French, defontort * Penn v. Ward, 2 Cr. M. & R. 8.38. 

demesne iatis tiel cause. Com. Dig. » See Ames's Cases, note 1, p. 178. 

Pleader, F. 18. • Renno v. Bennett, 8 Gale & D. 

« 8 Co. Rep. 66 [1608] ; 1 Smith's 64 ; Crogate's Case, 8 Rep. 66 ; Steph. 

Ld, Cas. 58. R. 265. 

• O'Brien ». Saxon, 2 Bam. & C. ' Steph. PI. 164. 

908 ; Jones v. Kitchin, 1 Bos. & Pal. • 1 Chit. PI. 606. 

76 ; Isaac v. Farrar, 1 M. & W. 65; » Fursden v. Weeks, Levinz, 66; 

1 Chit. PI. 605 ; Steph. PI. 264. Crogate's Case. 8 Rep. 66. 
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such a& authority or license from himself, atid not put the defend'^ 
ant to proof of thdm on a general traverse.^ 

3. When the excuse is founded in whole or in part on a title or 
interest in laiid belonging to the defendant, or to some one other 
than the plaintiff under whom he acted.^ This exception was an- 
nounced in Crogate's Case, and probably rests upon the importance 
attributed in ancient times to every issue involving title to land ; 
discouraging all controversy about it, unless definitely presented. 
Chief Justice Tindal gives for this exception the same reason as- 
signed by him for the second exception ; viz. that when the de- 
fendant justifies by claim of title or interest in land, " such interest 
must have been granted originally by the plaintiff himself or those 
to whom he is privy in estate." * This third exception does not 
apply to cases in which the title or interest in land is alleged only 
as an inducement to the defence, or when the claim of damages is 
collateral to the title.^ 

When the plea in excuse involves only a title to personalty, the 
better opinion is that the replication will apply; the resolution 
in the Crogate Case purporting to confine the exceptions to cases 
in which an interest or title to land was pleaded. Its extension to 
replevin was approved in 1832.* 

After the Hilary rules of 1834 materially narrowed the general 
issue in debt and assumpsit, and special pleas became of every- 
day occurrence in assumpsit, it was desirable that the plaintiff 
who had but one replication should be enabled to put in issue 
several of the numerous allegations which the special pleas were 
found to contain, by the general traverse de injuria. The question 
of its applicability to actions ex contractu came^ before the courts, 
and after some dissent the use of it was approved in assumpsit.^ 
It was finally permitted in debt.^ 

The term injuria, in its generic sense, represents the wrong 
involved in the infraction of acquired as well as natural rights ; 
and there would seem to be no good reason to deny the replication 

1 Purchell ». Salter, 1 Q. B. 197; * Selby ». Bardons, 3 B. & Ad. 1, 
Crogate's Case, 8 Rep. 66. cited in note to Crogate's Case in 

* Crogate's Case, 8 Rep. 66 ; Cook- Smith's Ld. Cas. 53. 

rill V. Armstrong, Willea, 99 ; Jones « Isaac v. Farrar, 1 M. & W. 65; 

V. Kitchin, 1 Bos. & Pul. 76. Griffin v. Yates, 2 Bing. N. C. 579; 

* Purohell V. Salter, 1 Q. B. 197. Leigh's N. P. 176. 

* Taylor v. Markham, Cro. Jac. ^ Purchell r. Salter, 1 Q. B. 197; 
224 ; Virian v. Jenkins, 8 A. & E. 741 ; Cowper v. Garbett, 13 M. & W. 33. 
Sampson v. Henry, 11 Pick. 379. 
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in all actions ex eontrdctu in which a plea of excuse or jnstiflcation 
is permitted, subject, of couTBe, to the exceptions which were settled 
in Grogate's Case.^ 



Article III. 

Specific Traverse, — Application thereof. 



fiec. 272. General Role. 
'* 27S. Id Debt. 
" 274. In CoTenant. 
** 275. In Assampeit. 

276. In Aocoont Render. 



« 



Sec. 277. In Trenpaae. 

278. In Trespass on the Case. 

279. In Trover. 
28a InDetinne. 
281. In Replevin. 



€t 
*i 
tt 



Sec. 272. Qeneral Rule. I will refer briefly to the application 
of the specific traverse to the different actions, which the student 
will readily understand, if he bears in mind that such traverse 
was nothing more than an express denial or contradiction of some 
one or more allegations in the declaration or plea which were 
material to the cause of action or the defence, as the case might 
be, in the language in which they are made ; and that it must not 
amount to a denial of all the material allegations asserted in the 
adverse pleading, otherwise it would be objectionable as usurping 
the office of the general traverse, the use of which has just been 
considered. 

Sec. 273. In Debt. It will be observed that the declaration in 
this action continued to conform with its ancient proprietary 
character, in which it was alleged in terms that the defendant 
ov^es to the plaintiff a certain sum of money which he unjustly 
detains. There would seem to be no room for a specific traverse 
to debt on simple contract without invading the province of the 
general traverse of nil debet, as heretofore explained.^ 

If the defendant denied merely that he owed the debt, the plea 
would be bad, as amounting to the general traverse of " nil debet!' 
If he denied merely that he detained the debt, this is no longer 
a distinct or material issue in the modem action of debt Having 
admitted the debt to be owing, his detention and failure to pay is 
impliedly admitted in the existence of the debt itself. If pay- 
ment of the debt was postponed by a subsequent agreement not 
appearing in the declaration, this could be proved only under a 



1 Isaac r. Farrar, 1 M. & W. 65; 
Barnes v. Hunt, II East, 455. 
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special plea. If, however, an unexpired credit was given in the 
terms of the contract creating the debt, this could be shown 
under the general issue, because no actionable debt exists until it 
is due.^ 

It is true that in all cases the declaration contained a descrip- 
tion of the contract or agreement, express or implied, out of which 
the debt arose, and an averment that no part of the money had 
been paid. But while such averment was generally said to be 
necessary to the sufficiency of the declaration, the fact of non-pay* 
ment was held to be non-traversable.* The burden of proving pay- 
ment was on the defendant, and a special plea in bar to that effect 
was required to admit the defence. 

Sec. 274. In Covenant. On account of the limited scope of 
the general issue of non est factum in this action there remained 
ample room for specific traverses, which were generally employed 
in denial of the breach alleged in the declaration.^ In doing thia 
it was incumbent on the defendant to contradict expressly the 
material facts alleged by the plaintiff as constituting the breach. 
He could select only one material fact for such purpose.^ But 
when the facts constituting the breach or breaches were numerous^ 
he incurred the" risk of leaving out some material fact, which 
might prove fatal if not responded to by plea or traverse. On 
this account the specific traverse was not very generally employed 
except in connection with other pleas. In most cases of covenant, 
the defendant met the breach by affirmative plea of performance 
or excuse for non-performance.* 

A traverse by defendant of the general allegations of non-per- 
formance, which usually precede a statement of the facts constitut- 
ing the breach by a negative averment (nan infregU conventionem) 
that he has not broken his covenant in manner and form as 
alleged, is demurrable as being too indefinite, except perhaps in a 
case in which the breach consists of a single act or fact* 

If the instrument contained a condition precedent to the liability 

1 *« There is no debt till the credit * Gould, PI. o. vii. 8. 49. 
has expired.'' Alderson, B., in Broom- ^ 1 Chit. PL 487; Wheat. Selw. 

field V. Smith, 1 M. & W. 542. See 647; 5 Enc. PI. & Pr. 380. 
Sections 262, 293, 297. * Roosevelt v, Fulton, 7 Cow. 71; 

^ Goodchild v. Pledge, 1 M. & W. 1 Wheat. Selw. 545 ; 1 Chit. PI. 487 ; 

363; People v. Rowland, 5 Barb. 449 ; Pett v. Russell, 3 Lev. 19; Houston v. 

Utter V. Vance, 7 Blackf. 514. Spruance, 4 Har. (Del.) 129; Mar- 

> Steph. PL 52. shall r. Haney, 9 Gill (Md.), 251. 
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of the defendant on bis covenant, it was necessary for the plaintiff 
to plead it, and to plead performance or compliance with it. If he 
did not plead the condition, he conld not prove it under the plea of 
non est factum. If he pleaded the condition and performance of it, 
the plea of non est factum admitted the performance. It was neces- 
sary therefore to traverse the performance of the condition specifi- 
cally to admit that defence, or to plead the fact of non-performance 
by affirmative plea.^ 

Sec. 275. In AssnmpBit. As the general issue of non-assump- 
sit was narrowed in this action by the Hilary rules of 1834 so 
that it operated to put in issue only the fact or facts of the prom- 
ise, whether express or implied, it became necessary to traverse 
specifically the performance of the contract by the plaintiff, and 
the happening of conditions precedent to the plaintiff's right of 
recovery, or to plead specially to rhem, otherwise they would be 
admitted by the general issue.^ 

It was necessary in like manner to ttaverse the breach or non- 
performance of the contract by defendant as alleged in the decla- 
ration, if such facts were to be controverted at the trial.* 

In indebitatus assumpsit the only breach alleged is the fact of 
non-payment. But as this negative fact is not a necessary part of 
the plaintiff's case, it is not put in issue under the Hilary rules 
by a mere denial,^ but must be met by an affirmative plea of 
payment.^ 

In assumpsit on bills and notes the general issue was abolished 
by the Hilary rules, and all pleas in denial were required to spe- 
cifically traverse some matter of fact, such as the drawing, making, 
indorsing, accepting, presenting, or giving of notice of dishonor.^ 

A specific traverse was always available by way of replication 
to a plea of the statute of limitations. It was in the nature of an 
affirmative traverse putting in issue the negative averment that 
the action had not accrued within the period of time fixed by the 
statute for bringing the action.^ 

Sec. 276. In Acconnt Render. There being no general trav- 

^ MoCall V, Welsh, 3 Bibb, 289; * Goodchild v. Pledge, 1 M. & W. 

Parker o. Parmlee, 20 Johns. 30; 368. 
President, &c. v. Rife, 2 Ind. 816. ^ Hilary roles, 1884 ; 1 Chit. PL 

* De Pinna v. PolhU, 8 Car. k 616. 

P. 78. « Hilary rules, 1834 ; 1 Chit PI 

* Smith V. Parsons, 8 Car. & P. 618. 

199. 1 Steph. PI. 164. 
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erse in this action:, the defendant could by specific traverse deny 
the allegation of his being a receiver, or his being a tenant in com- 
mon, from which his liability to account resulted. A plea that he 
had fully accounted would seem to be in the nature of a specific 
traverse to the allegation tiiat he had not accounted, although in 
the affirmative. 

Sec. 277. In 'tnBpBBm vi et annim In trespass to one's per- 
son there never was any room for a specific traverse, for the reason 
that the declaration contained no allegations or inducement of 
right necessary to constitute the cause of action. His rights of 
person were implied in the mention of his person, and were judi- 
cially recognized by the court His body could not belong to 
ahother, so as to deprive him of his right of action for injuries to 
it. Therefore the general traverse of not guilty traversed all the 
facts of the trespass, which facts necessarily consisted of injuries 
only to his person resulting directly from the projection of force. 

But in respect to tres^ss to his personal or real property, his 
right to the property, which consisted in actual possession and 
the right to such possession, was involved, because it was possible 
that the possession and the right of possession might belong to 
another. It was therefore invariably held prior to the Hilary 
rules of 1834 that the general traverse of not guilty put the plain- 
tiff to proof of the title to the property necessary to maintain 
trespass, as well as the physical acts of force by which his prop- 
erty was disturbed or interfered with.* Therefore, there was no 
necessity for a specific traverse or special plea to put in issue the 
right of property, which could be controverted under the general 
issue. Nevertheless the specific traverse of " not possessed " in tres- 
pass to personalty, and "not his close" in "trespass clausum /regit " 
was sometimes employed instead of the general issue. These trav- 
erses admitted the taking or physical interference with the per^ 
sonalty and the entry in trespass upon land, narrowing the issue 
to the necessary title to maintain trespass in respect to the per- 
sonal property or land, as the case might be. But after the Hilary 
rules of 1834 provided that the general traverse should no longer 
put in issue the plaintifiTs property in the goods, in trespass de 
bonis asportatiSy or the plaintiff's possession or right of possession in 

^ Argent v, Durrant, ST. R. 403 ; Lyon ». Fairbanks, 79 Wis. 456; Har- 
Jones V. Chapman, 18 L. J. R. 456 ris v. Miner, 28 III. 185; Lambert v. 
(P. 2) ; Collet ir. Flinn, 5 Cow. 466 ; Stroother, Willes, 222. 
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• 

trespass clatisum /regit} the specific traverses of '' not possessed " 
and "not his close/' or special plea to the same effect, became 
necessary and frequent. These traverses after the new rules, 
although formally addressed to mere possession, were held to put 
in issue the right of property and possession in such actions.^ 

In an action of trespass for wrongs to a wife, child, or servant, by 
reason of which the plaintiff was damaged in the loss of services 
and incurment of expenses, an inducement was necessary in the 
declaration consisting of an allegation of the existing relationship, 
which, after the Hilary rules and in obedience to their spirit, could 
be specifically traversed.^ It is obvious that this traverse would be 
equally proper if the action was in form of trespass on the case.^ 

Skc. 278. In Trespass on the Case. On account of the varied 
circumstances giving rise to this action, it would not be practicable 
to indicate in detail the specific traverses .available by the de- 
fendant. Although the general traverse anciently put in issue the 
indiicemeTit as well as the gist of the action, there was no valid 
objection to the defendant denying facts in the inducement by 
specific traverse. But the absence of any necessity in doing this 
tended to discourage the practice 

After the Hilary rules of 1834 restricted the general traverse to 
a denial only of the gist of the action, and left the facts of the in- 
ducement uncontroverted, a specific traverse of such facts became 
necessary, and the rules directed that all other pleas in denial should 
take issue on '' some particular matter of fact alleged in the decla- 
ration."^ In an action of nuisance to the occupant of a house, 
the occupation would have to be denied specifically. In an action 
for obstructing a right of way, the right of way would be admitted 
unless specifically traversed. In case for malicious prosecution it 
has been held that the necessary allegation of a termination of the 
prosecution is matter of inducement, and must be traversed specifi- 
cally.^ In case against a sheriff for false return of an execution to 
the effect that the defendant in the execution had no goods subject 
to levy, the defendant cannot prove under the general issue that 
he had no goods, but must traverse the fact of ownership specifi- 
cally.'' 

1 Sec. 264. < Tomnce v. Gibbins, 5 Q. B. 297. 

> Jones V. Chapman, 18 L. J. E. * Seo. 278. 

(Ezch.) 456 ; Heath v. Milward, 2 » Sec. 265. 

Bing. N. C. 98 ; Haniaon r. Dixon, « Watkins v, Lee, 5 M. & W. 270. 

12 M. & W. 142. 7 Lewis v. Alcock, 8 M. & W. 188. 
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Sec. 279. In Trovw. After the Hilary rules of 1834 the gen- 
eral traverse put in issue the wrongful act of conversion, but not 
the title to the property, which was not in issue unless the allega- 
tions of ownership were traversed specifically. This was done by the 
plea " not possessed/' under which the defendant could contest the 
plaintiffs actual possession, or right of possession, but was excluded 
from giving evidence bearing on the defendant's wrongful act, out- 
side of the plaintiffs possession or right of possession.^ The plea has 
been held appropriate and necessary when the defendant claimed 
possession by virtue of a lien or license from plaintiff.^ This traverse 
could be joined with the general traverse of not guilty.' 

Sec. 280. In Detinne. The specific traverse most often used in 
this action is the plea of " not possessed** which put in issue only 
the plaintiffs right of possession. Evidence of a lien giving to 
defendant the right of possession seems to be admissible under this 
traverse on principle, supported by good authority,* but there is 
some good authority to the contrary^ holding that it is inadmissible 
under this traverse, as it was under the general traverse, which be- 
fore the Hilary rules put the right of property in issue.* 

Sec. 281. In Replevin. Specific traverses to the declaration 
in this action are unusual, because the defendant usually desired a 
return of the property, and to secure this he had to plead an avowry 
or cognizance or property in himself or a stranger.* A mere trav- 
erse of the allegation of property in the plaintiff, unaccompanied 
with any designation of the owner of the property, was demurrable 
for defect in form rather than in substance.'' To make the traverse 
good in form, the defendant was required to preface or conclude it 
with the averment of property in himself, or in a stranger, 
naming him.* This additional averment robbed the plea of its 
character as a specific ' traverse, and gave to it the inducement 
of a special traverse, which should be followed by the direct trav- 
erse.^ But as to the necessity of adding the direct traverse to 

1 Owen V, Knight, 4 Bing. N. C. 54. 6. 574 ; Barnewall v, Williams, 7 M. 

> Owen V. Knight, 4 Bing. N. C. 54; ft G. 403; 1 Wheat. Selw. 605. 
Ringham r. Clements, 12 Q. B. 260; * Mason v. Farnell, 12 M. & W. 

Leake v. Loveday, 4 M. '& 6. 972 ; 674 ; see see. 267. 
Gregg V. Wells, 10 Ad. & £. 90; (see « Com. Dig. Pleader, 3 K. 11. 
sec. 279). 7 Dermott v, Wallach, 1 Black, U. 

• See form 56. 8. 96. 

« Lane v. Tewson, 1 Gale & D. ' Anstice o. Holmes, 3 Den. 244; 

Q. B. 684 ; Dirks v. Richards, 4 M. ft WhitweU t;. Wells, 24 Pick. 25. 

• Hammond, N. P. 486. 
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make it a good plea, the authorities are divided.^ The plea of 
property in the defendant or in a stranger was good in abatement 
or in bar.^ 



Aeticlb IV. 
SpeckU Traverse, — Application thereof. 



8ee.282. Historj. ' 
" 833. Enential ReqniflitM. 
" 284. Kales for detennining its 
Safficiency. 
Sec. 288. Principle! relating to Tzftyersee in general. 



Sec. 285. Special TraverBe,abnormal Form. 
'* 286. Ck>ncliunon of it. 
" 287. Practice resulting from defect- 
ive Trayerse. 



Sec. 282. History. Argumentative pleading was common in 
the reign of Edward III. ;* a very natural vice,* which led to the 
rule that every affirmation in pleading should be answered by an 
express negative. In compliance with this rule, the pleader, after 
statement of his argumentative matter, added a direct denial of his 
adversary's affirmative allegation by an absqtie hoc or saiis ce clause.^ 
The objects to be attained in employing this method of traverse 
have never been very satisfactorily explained.^ It has been said 
that a direct denial in some cases might be held improper as in 
violation of a possible estoppel, and that this objection could be 
obviated by an explanatory denial.^ It has also been urged with 
some plausibility that it furnished a convenient form for presenting 
the facts in support of the denial on record, so that the issue might 
be determined by the court as an issue of law upon demurrer.® But 
whatever may have been the object had in view by the pleader, the 
practice of introducing into pleadings evidential facts in support of 
express denials therein was so common in ancient times that the 
special traverse became a part of the common law system of pleading.^ 

It would seem to be a manifest departure from the simplicity and 
singleness of issue, for the production of which that system was 

1 Loveday v. Mitchell, Comyn Rep. were at his oommand), <* the plaintiff 

Case, 137. paid full value to the defendant for 

* Loveday v. Mitchell, Comyn Rep. the bond, which is a fact inconsistent 
Case, 137. with and repugnant to the pretended 

* 2 Reeves, Hist. S24. fact of duress, and therefore I say it 

* This method of controverting a was not executed under duress." 
point by argument occurs in eveiy- • 2 Reeves, Hist. 624, 626. 
day disputation. Any person inex3)e- • Steph. PI. 175, 176. 
rienced in pleading would naturally ^ steph. Fl. 176. 

meet the point of duress in the exam- • Steph. PI. 177 ; Beckman v. 

pie mentioned in sec. 259, bj saying Knight, 4 Bing. N. C. 248. 

in behalf of the plaintiff (if the facts • Steph. PI. 179; 1 Chit. PI. 619. 
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inveated; and the courts in more lecent ti^es have discouraged 
the use of it, first in the forms in which no new matter is alleged but 
only old matter repeated, and finally in the normal form which con- 
tains new matter.^ While it became less and less used, neverthe- 
less it6 legality so far as its original and normal form is concerned 
has never been questioned where the common law system of plead- 
ing prevails; and its existence was expressly recognized in the^ 
Hilary rules of 1834, directing a change in its conclusion. 

It is not easy to conceive of a case in which a special traverse is 
absolutely necessary, and in which a specific traverse could not be 
used. In support of this conclusion, it is only necessary to refer to 
the fact that, to make a special traverse good, a direct traverse 
under the absque hoc clause, has to be added as a necessary part of 
it,^ and that the issue is made on this direct traverse when it is in 
proper form. The subordinate and inconsequential nature of the 
indirect denial in the inducement, as compared with the direct de- 
nial in the absque hoc clause, is shown, not only in the fact that it 
could not be pleaded to, but in the further fact that the party 
pleading it was not restricted to it at the trial, but could give in 
evidence any other competent facts in support of the denial in the 
absque hoc clause.' 

*Sec. 283. XiBBential Requisites. The special traverse origi- 
nally consisted of three requisites of form^ 1st. An inducement 
containing the averments of new matter, constituting an indirect 
denial of some material allegation in the adverse pleading. 
2d. The absque hoc clause constituting a direct denial of the same 
material allegation in the language in which it is made. 3d. The 
conclusion in which the party pleading averred that he was ready 
to establish the truth of the matters set forth in his plea, and which 
went by the name of avetTrunt or verification. 

To make a special traverse good in form it was necessary that it 
should contain all the foregoing requisites. It was also necessary 
in general that the indirect denial contained in the inducement, and 
the direct denial in the absque hoc clause, should relate to the same 
matter in the adverse pleading.^ It may be observed that it was 
only a logical conclusion, from the nature of a special traverse, that 
the direct denial of the absque hoc clause was always a negative 

1 1 Chit PI. 619 ; Robinson o. Ray- * Cross Keys Co. v. Rawiings, S 
1^, 1 Burr. 820 ; Steph. PI. 182. Bing. N. C. 71. 

* Fortesooe o. Holt, 1 Vent 213. « Gould, PI. c. yii. s. 14, 64. 
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averment, which necessarily required the party pleading to it to do 
so by repeating his affirmative averment and tendering issue 
thereon.^ 

The special traverse, like other pleadings, might be defective in 
form or in substance. When its validity was tested on demurrer, 
the action of the court was governed by the following rules: 
Ist If it was defective in form^ in either the inducement or in 
the absque hoc denial, the whole traverse would be held bad on spe^ 
dal demurrer.^ 2d. But if it was good in substarice in either the 
inducement or the absque hoc denial, the whole traverse would be 
lield good on general demurrer, which fails to reach mere matters 
of form.^ This latter rule indicates the dual nature of the special 
traverse, as disclosed in its two essential parts. If one of them was 
good in substance, a substantial issue was raised, although it was 
contained in a defective form. 

Whether a wrong conclusion of a traverse is a fault of substance 
or of form only, opinions differ. By most of the authorities it was 
regarded as a defect in substance, and was fatal in general as well as 
special demurrer.^ But as the conclusion is nothing more than a 
technical form of closing the pleadings or keeping them open, this 
rule has been justly questioned on principle.* 

Sec. 284. Rules for determining the Bofficiency thereoi 
There were three well recognized rules for determining the suflBciency 
of a special traverse as heretofore defined and described : — 

1st The inducement should in itself amount to a sufficient 
answer in substance to the last pleading. In other words, the in- 
direct denial was required to contain, without aid of the absque hoc 
clause, an answer in substance to the opposite pleading, although 
argumentative in form.® 

2d. The answer thus contained in the inducement could be of no 
other nature than that of an indirect deniaL The inducement was 
bad if it consisted of a direct denial.'' 

3d. Neither could the answer contained in the inducement be 
in the nature of a confession and avoidance, or coupled with matter 

1 Gould, PI. c. yii. 8. 41, 64. » Goold, PL c. vii. b. 25 ; Cine v. 

3 Anon., 3 Salk. 353 ; Coortney v. Baily, 1 Vent 240. 
Satchwell, 1 Stra. 604. ' • Steph. PI. 188. 

* Horn V. Lewin, 2 Salk. 583. ^ steph. PI. 184 ; HoiBh v. PhiUps, 

« Gould, PI. 0. yii. s. 25 ; 1 Saund. Cro. Eliz. 754. 
103, note 3 ; Anon., 8 Mod 203. 
Mabtim Civil Pbocedubi!}— 16 
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in avoidance.^ In such case it would be a plea in confession and 
avoidance, and not a traverse. To add a traverse to such a plea 
would make the pleading demurrable.^ It could be nothing more 
than matter explanatory of the direct denial in the ahsqvs hoc clause. 

To these rules may be added a fourth one, which was more 
distinctively a rule of practice, resulting logically from the nature 
of an inducement as heretofore defined : — 

4th. An inducement contained in a special traverse, good in form 
and substance, could not be traversed by the opposite party. No 
choice was left but to tender issue after reaffirming the matter de- 
nied in the absque hoc clause.' The reason of this was that an 
inducement is itself a traverse, although an indirect one, and falls 
under the rule which applies to all traverses and forbids a traverse 
upon a traverse.* Neither could it be answered by way of confes- 
sion and avoidance for the same reason.^ No choice was left but to 
tender issue, as just indicated.* If the inducement alone was bad, 
it could be reached only on demurrer.'' 

Sec. 285. Special Traverse. — Abnormal Form. After the 
special traverse had become established in the common law sys- 
tem of pleading, it grew so much in favor as to be adopted occa- 
fiionally in cases to which the original reasons of the form were 
inapplicable ; as in cases where the inducement contained no new 
-explanatory matter, but consisted in a mere repetition of the origi- 
, nal complaint.® As, for instance, in cases of assault, when the 
defendant pleaded a warrant of arrest in justification of his act, 
the plaintiff was permitted to reply that the defendant of his own 
vyrong made the assault, without this, — that he had any warrant of 
;arrest to justify his act.® 

This form, although a manifest departure from the essential 
requirements of a special traverse, as defined by the best authori- 
ties, was passed and impliedly approved by the courts.^** Its use, 
however, was occasional only ; ^ and in modem times it has been 
almost entirely superseded by the specific or common traverse.^ 

1 Steph. PI. 185; Palmer v. Ekins, • Steph. PI. 189. 

2 Ld. Raym. 1550. ' Steph. PI. 189. 

« 1 Saund. 22, note 5, 209, note 8; • Steph. PL 180. 

Oystead v. Shed, 13 Mass. 520. • Steph. PI. 180. 

• Steph. PI. 188. ^^ Stennel v. Hogg, 1 Saund. 228 \ 

^ Stepb. PI. 186 ; Thorn v. Shei^ Mayor p. Richardson, 4 T. R. 487. 

ing, Cro. Car. 586. " Steph. PI. 181. 

» Steph. PI. 188. ^« Steph. PL 181. 
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Sec. 286. Oondiuiion thereof. In former times it was very 
generally held that every special traverse proper — that is, a trav- 
erse with an absque hoe followed or preceded by an inducement of 
new matter — should conclude with an averment or verification.^ 
This rule may be said to have prevailed anciently with some vary-» 
ing exceptions. 

It was said that the reason of the rule was to leave an oppor- 
tunity for the adverse party to answer the new matter, notwith- 
standing there were already complete affirmative and negative 
allegations of record constituting a perfect issue, which rendered 
it wholly unnecessary to conclude with a verification.^ There 
never was any good reason for postponing the tender of issue.^ If 
the special traverse was good, the opposite party could not answer 
the new matter, but was compelled to tender issue by reaffirming 
the truth of the matter denied in the absque hoc clause. If the 
traverse was bad, he could demur to it irrespective of the conclu- 
sion. The fact that he might in some cases, as we shall presently 
see, when the inducement was defective, treat it as something else 
than the component part of a special traverse, and plead to it as 
to a common plea, must be accepted as a very illogical, if not 
whimsical, reason for a rule governing the special traverse proper. 

There was not even a shadow for the rule in the class of ab- 
normal traverses in which no new matter was alleged, but only a 
reaffirmation in general terms of old matter; and accordingly 
the application of the rule was very generally denied in such cases 
and a conclusion to the country was approved.^ 

But the more modern authorities qualified the rule in special 
traverses proper with this distinction, that when the whole of the 
matter of the opposite pleading was denied by the plea or repli- 
cation, it must conclude to the country, notwithstanding it has ah 
introductory inducement and formal traverse with an absque hoc ; 
but when a particular fact alleged is denied, the replication must 
conclude with a verification.* But the rule that a special traverse 

^ Gould, PI. c. vii. 8. 18 ; Co. Litt. Barrows, 4 Nev. & Man. 867; Skinner 

126 a; 1 Saund. 103 note 3; Carth. v. Kilby, Garth. 87; Roberts v, Mar- 

^37; 2 Stra. 871 ; Roberts v. Marriett, riett, 2 Saund. 189 ; Trapand v. Mer- 

2 Saund. 189. cer, 2 Burr. 1022. 

> 3 Chit. Gen. Pr. 719. • 1 Saund. 108 a, note o ; Gould, 

• 1 Saund. 103 b, note 3, Williams. PL c. vii. s. 19, 20 ; Haywood v, 

^ 1 Saand. 103 a, note c ; Calvert o. Davies, 1 Salk. 4; Robinson v. Rayley, 

Gordon, 1 Mann. & Ry. 497; Low v. 1 Burr. 317; Boyoe v. Whitaker, 1 
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of only a part of what is alleged on the other side must conclude 
with an averment, was never universal, and the courts approved 
the anomalous practice of permitting the pleader in many cases 
to conclude his traverse either way.^ 

The conflict of judicial opinion in respect to the conclusion of 
the special traverse was terminated by one of the Hilary Bules 
of 1834, which required that " all special traverses or traverses 
with an inducement of affirmative matter, shall conclude to the 
country," but that this regulation should "not preclude the op- 
posite party from pleading over to the inducement when the trav- 
erse is immaterial.^ 

Sec. 287. Practice conseqnent npon defecttve Special 
TraTeraes. 

1st It was held that if the direct traverse under the absque hoc 
clause was good in substance, and the inducement bad, the re- 
sponding party was required either to demur specially or plead to 
the direct traverse by tendering issue upon it before the Hilary 
rules, or joining in the issue tendered by the other side after 
the making of those rules. 

2d. When the direct traverse in the absque hoc clause was de- 
fective in substance, as being taken on immaterial matter, the 
opposite party was at liberty to demur or to treat the defective 
direct traverse as surplusage, and plead to the matter in the in- 
ducement by traverse, or by confession and avoidance, according 
to the nature of the case.^ Under these circumstances the adverse 
party was allowed to treat the matter in the inducement as if it 
occurred in a pleading disconnected with any absque hoc denial, 
and to traverse or confess and avoid it, irrespective of its intended 
character as an inducement. His right to do this is instanced as 
an exception to the rule that a traverse could not be taken upon 
a traverse. 

The exception is more apparent than real, since the immateria] 
denial in the absque hoc clause in such case operated to divest the 
pleading of its intended character as a special traverse, at the 

Dong. 94 ; Smith v. Dovers, 2 Dong. < 3 Chit. Gen. Pr. 717. 
428, 429, note 1; Hedges v. Sandon, * Steph. P]. 187, 188; RichardBoa 

2 T. R. 442. If. Mayor of Oxford, 2 H. BL 186 ; 

1 Gould, PL c. Tii. 8. 22 ; Sanford King qui tarn v, Bolton, 1 Stra. 117 ; 

V. Rogers, 2 Wils. 118 ; 1 Sannd. Bieck o. Blanohard, 20 N. H. 888. 
108 c ; Hedges v. Sandon, 2 T. R. 442 ; 
1 Chit. PI. 616. 
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option of the adverse party. His right to do so was preserved by 
the Hilary rules of 1834> as already mentioned.^ 

3d. When the traverse of the absque hoc clause could be treated 
as immaterial, and passed by, is not very definitely settled. 

If the inducement was defective for the reason that it contained 
matter in confession and avoidance, it was generally held that the 
pleader could not also add a traverse of any kind to the matter 
so confessed and avoided, even though the matter traversed was 
material. If added, it would naturally be waived by the confes- 
sion and avoidance.' In such case there would seem to be no good 
objection to the practice of allowing the adverse party, if he did 
not choose to demur, to pass the traverse by as immaterial, and 
plead to the matter in confession and avoidance, as if it was dis- 
connected with any traverse.* 

If the inducement was defective for the reason that it contained 
a direct denial of material matter, resembling in this respect a 
specific or common traverse, whether the addition of another 
traverse under the absque hoc clause could be treated as immaterial 
is a question not so easily answered. If the two traverses are to 
the same allegations, there would seem to be no substantial reason 
against joining issue on the specific traverse and ignoring the 
absque hoe clause as superfluous. '' For when a matter is expressly 
pleaded in the affirmative which is expressly pleaded by the other 
party in the negative, there a traverse is needless, because there is 
a sufficient issue joined, as 36 Hen. VL pi. 15/'* 

But if they go to different allegations of the adverse pleading and 
both are material, as neither denial waives the other, while the 
plea would be demurrable for doubleness, serious results might 
follow in joining issue on one, and allowing the other to go 
unanswered. 

Sec. 288. Principles relating to Traverses in general In 



A Seo. 286. 

s King V. Coke, Cro. Car. 8S4; 
Bennett v. Filkins, 1 Saund. 20; Hob. 
104; Bedell v. LoU, Cro. Jac. 221; 
Bedell tr. Loll, Yely. 151 ; Anon., 3 
Salk. 853; Peaiaon v, Rogers, 9 Ad. & 
£.303. 

* In Bennett v, Filkins, 1 Sannd. 
20, Mr. Saunders as oonnsel, after ad- 
mitting the general rule forbidding a 



traverse upon a traverse, said, << But 
where the first traverse is idle and not 
well taken nor pertinent to the mat- 
ter, but U of that which was sufficiently 
confessed and avoided before, there the 
other party may take another trav- 
erse after such immaterial traverse taken 
before." 

« Huish V. PhiUps, Cro. £liz. 754. 
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concluding the subject of traverses, it will be proper to notice 
certain principles relating to traverses in generaL 

1st. A traverse should deny the allegation pleaded to in the 
manner and form in which it is made.^ The opposite party is 
required to prove that his allegation, in substance at least, is 
accurately true. A failure to traverse in manner and form as 
alleged subjects the party making it to the danger of variance 
between pleading and proof. 

The negative traverses non est factum and replication de injuria 
are exceptions to the rule requiring traverses to be pleaded mx>do 
et forma} 

2d. A traverse must not be taken upon matter of law alone, 
for a denial of law is only an exception to the sufficiency of the 
pleading in point of law, and should therefore be urged by way of 
demurrer, and not by traversa' It may be taken upon mixed 
matter of law and fact.* 

3d. A traverse should not be taken upon matter not alleged. 
This rule is subject to the qualification that it may be taken upon 
matter which, though not expressly alleged, is necessarily implied.^ 

4th. A party to a deed who traverses it must plead non est 
factum, and should not plead that he did not grant, did not 
demise.* In other words he must deny the evidential fact of the 
grant or demise, when that fact is pleaded by his adversary. If he 
admits that he made the deed he is estopped from denying its 
operation and efTect as a grant or demise. The rule is based on 
the doctrine of estoppeL 

There are some other rules relating to traverses which will be 
noticed .in connection with the grouping and recital of general 
rules governing pleadings.^ 

1 Steph. Fl. 189. • Steph. PI. 198, 19G. 

« Steph. PI. 191. • Steph. PI. 196. 

• Steph. PI. 191. T See form 57. 

^ 1 Sftund. 23, note 5; Grocery Co. 
V. Archbishop, 8 Wils. 284. 
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CHAPTER XII. 

DEFENCE IN BAR BY WAY OF CONFESSION AND 

AVOIDANCE- 

Axtide L Defined, Claanfied, and Ex- 1 Article IL Fleas in Jnodflcatum and Ex- 
plained. I coee Implied. 
AztidellL Pleas by Estoppel 



Abticle I. 

Defined^ Classified, and Explained, 

Sec. 289. Defined and Classified. I Sec. 291. Confession or Color expressed. 

" 290. Confession or Color implied. | ** 292. Pleas in Discharge defined. 

Sec. 293. Pleas in Justification or Excuse defined. 

Sec. 289. Defined and dasslfied. Fleas by way of confession 
and avoidance are such as admit expressly or impliedly the facts of 
the declaration constituting the cause of action, and then proceed 
to allege new facts, which so qualify and affect the facts admitted 
as to show that the plaintiff never had a cause of action, or that 
a cause of action once possessed by him has ceased to exist The 
new facts pleaded are said to be in avoidance of the right of action 
asserted by the adverse party. 

Pleas in confession and avoidance are divided into two classes, 
viz. pleas in discharge, and pleas in justification or excuse,^ which 
will be defined and distinguished further on. They are not 
susceptible of this division when occurring in subsequent pleadings, 
except in replications to a set-off, which is virtually a new cause of 
action.^ 

Sec. 290. Confession or Color implied. It was essential that 
all pleas in confession and avoidance should expressly or impliedly 
admit the truth of the averments which were to be avoided by the 
new matter pleaded. The forms anciently used would seem to 
indicate that an express admission was usual ;^ but an implied or 

1 Stepb. n. 198, 199. * Steph. PL 200. 

> Davies v. Benton, 6 B. & C. 216. 
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indirect admission was approved at a very early day.^ The nature 
and extent of the admission came to be defined and qualified by 
the rule which required that all pleadings by way of confession 
and avoidance should give color. By this was meant that the 
pleading should indirectly or impliedly at least concede to the 
plaintiff, either a previous cause of actions now discharged, or an 
apparent or prima facie cause of action for the purpose of the 
plea, — something in the nature of an admitted cause of action in 
his behalf lut for the new matter pleaded, which operated to avoid 
or neutralize it. This latent admission, which naturally inheres in 
the structure of all pleas in confession and avoidance, and which 
might be indirectly expressed, went by the name of implied color.* 
An allusion to the plaintiff's right of action in language which did 
not question it as the prima facie efifect of the facts alleged, was 
generally accepted as giving the required color. An allusion to 
the promises of a declaration "if any such were made" or to a 
cause of action " if any such there 6e,*' has been denied by the courts 
as a sufficient giving of color, being regarded as a hypothetical 
admission.^ It might be passed in a plea in abatement which need 
not traverse or confess and avoid all matters alleged.* A similar 
allusion was passed in a plea to an assault, but without any comment 
by the court.^ But a reference to the plaintiff's statement, as " the 
supposed causes of action " has been accepted and very generally 
approved as giving sufficient color.* The necessity for inserting 
any indirect admission of a prima facie case is not apparent in face 
of the formal rule, " that every pleading is taken to confess such 
traversable matters alleged on the other side as it does not 
traverse." ^ The better view is that such indirect admission has 
never been considered necessary to the validity of a plea which 
contains facts in avoidance, and remains silent in other respects as 
to the facts constituting the plaintiff's cause of action. This silent 
admission would seem to give sufficient color to preserve the plea, 
in obedience to the maxim Q^i non negat fatetur,^ 

1 Year Book, 49 Edw. III. 23. ^ Evestaff v. Russell, 10 M. & 

« Steph. PL 205, 206. W. 365. 

» Gould ». Laabury, 1 Cr. M. & R. ' Steph. PL 217. 

254; Margetts v. Bays, 4 Ad. & E. * Hadson v. Jones, 1 Salk. 01 ; 

489 ; 1 Chit. PL 526. Strong v. Smith, 3 Gaines, 164; Briggs 

^ Gould V. Lasbory, 1 Cr. M. h, v. Dorr, 19 Johns. 95 ; People v. Gray, 

R. 254. 72 m. 343. 

* Wise V. Hodsoll. 11 A. & E 816. 
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Sec. 291. Confession or Color expressed. The t^rm express 
color came to have a technical signification, which distinguished it 
sharply from implied color, which was sufficiently pleaded by an 
unambiguous reference. It came to represent an intricate and 
subtle fiction, which was originally employed in the mixed actions 
of assize and writs of entry in the nature of assize, and in the per- 
sonal action of trespass. After abolition of the mixed actions men- 
tioned, it remained in trespass alone. It. has been defined to be 
*' a feigned matter pleaded by the defendant in an action of tres- 
pass, from which the plaintiff seems to have a good cause of 
action, whereas he has in truth only an appearance or color of 
cause." ^ 

As an illustration : In an action for trespass upon land, if the 
plaintiff pleaded merely a seisin in a third person and a demise for 
years from such person to himself, by reason whereof he entered 
upon the close, as he had lawful right to do, the plea would be 
bad for the reason that this defence could be proved under the 
general issue, it being strictly in support of a denial of the plain- 
tiffs possession, or right of possession, as against defendant. If the 
defendant made use of the general issue, he would be compelled to 
prove his whole title to justify his entry. Accordingly he was per- 
mitted, after setting out his title, to allege expressly that the plain- 
tiff had a prior charter of demise from the same person for the term 
of his life, by virtue of which he (plaintiff) had entered upon the 
close, but that nothing in the said close ever passed into his posses- 
sion by virtue of said charter (which implied some insufficiency in 
law, as that the charter was not a feoffment and was unaccom- 
panied with livery of seisin) ; and that thereupon defendant en- 
tered into said close and upon the said plaintiffs possession, as it was 
lawful for him to do. It was held by the courts that this express 
averment of a defective title in plaintiff gave a semblance of right 
to his case, which was sufficient color for the purposes of the plea. 
The matter of color thus given was not traversable, and when the 
plaintiffs turn for reply came, he was obliged, under the rules of 
pleading which forbade taking issue upon more than one decisive 
point, to admit the seisin of the third party or the demise from 
him to defendant. In this manner the issues were narrowed by 
the pleadings which relieved the defendant from proving his whole 
title. If the plaintiff should deem the plea insufficient in law, the 

1 Steph. PL 206. 
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validity of the defendant's title could be decided by the court on 
demurrer without resort to a trial by jury. The sole issue to be 
tried by either court or jury consisted in the defendant's right to 
enter by virtue of the title pleaded by him. 

It was never necessary to give this express color when the nature 
of the plea itself disclosed implied color. Feigned color would be 
out of place in connection with such a plea. 

This extreme subtlety of the rule governing express color con- 
sisted in the two requirements : first, that the plea should give an 
apparerU right of action to the plaintiff; second, that it should not 
give an actual or valid right. If it failed to give a feigned right, it 
was bad. If it gave an actual or valid right, it went too far, and 
operated as a confession which could not be contradicted by the 
matter pleaded in avoidance.^ 

The practice of giving express color obtained only in pleas, and 
did not extend to subsequent pleadings.^ Neither was it usual to 
employ other than the well known fictions of a defective charter of 
demise in trespass to land, and the delivery of goods to a stranger 
who delivered to plaintiff from whom defendant took them in tres- 
pass for taking chattels.' 

All pleas in confession and avoidance were required to conclude 
with a verification, for the reason that they contained new matter.^ 

Sec. 292. Ploas in Dischargo defined and ennmera^ted. 
A plea in discharge must allege a discharge or release from the 
liability asserted in* the declaration. The effect of it is to show- 
that, although the plaintiff once had a cause of action, it has been 
released, discharged, or satisfied by some subsequent act or matter.^ 
The plea impliedly confesses the existence at some time of a cause 
of action in alleging a release or discharge therefrom. The facts of 
avoidance give sufficient color, without any express indirect allusion 
to that effect, or appeal to the formal rule that what is not denied 
is confessed. 

Pleas of this class were limited in number and quite well defined 
in name. They were, as a general rule, applicable to all personal 
actions, and most real and mixed actions. They were known as 
pleas of accord with performance or satisfaction;^ of arbitrament 

1 Steph. PI. 214 ; Badford v. Har- « Stepb. PI. 190 ; Goodchild v. 

byn, Cro. Jac. 122. Pledge, 1 M. & W. 868. 
« Steph. PL 213. » Steph. PI. 199. 

« Steph. PI. 214. « Corayn, Dig. Accord. 
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with perf ormance ; ^ of payment ; ' of release ; ' of discbarge under 
laws of bankruptcy or insolvency ; ^ and of tender in some cases.^ 

Evidence of many of tbese defences was admissible under the 
general issue in assumpsit, debt on simple contract, and case, prior 
to the Hilary rules of 1834, but this fact never forbade pleading 
them specially in bar even in those actions for the purpose of 
narrowing the issues.^ After the Hilary rules it became necessary 
to plead them specially.' 

Sec. 293. Pleas in JoBtiflcation or ExcoBe defined. Fleas 
by way of justification or excuse contain a statement of new mat- 
ter, which constitutes a legal justification or excuse for the matters 
complained of in the declaration. The effect of them is to show 
that, on account of the new matter disclosed in the plea, the plain- 
tiff never had a cause of action ; because, when considered in con- 
nection with such new matter omitted from the declaration, the act 
complained of therein was lawful.^ 

Fleas in justification and pleas in excuse are the same in effect, 
although differing from each other in the general nature of the 
facts contained in them. 'A plea in excuse, in a strict sense of the 
word, discloses some act or conduct in pais of the plaintiff, which 
legally excuses the defendant from all liability on account of the 
matters complained of in the declaration ; while a plea in justifica- 
tion discloses some legal title, right, interest, or authority in the 
defendant, which in law justifies him in the act or omission com- 
plained of. In an action for assault and battery, a plea that the 
plaintiff first assaulted the defendant, and that the defendant did 
no more than was necessary to defend himself from such assault, 
is an example of a plea in excuse.^ In an action for trespass by 
cattle, a right of common in the owner of the cattle may be pleaded 
in justification of the trespass.^ So also in an action of trespass 
de bonis asportatis, a plea of tallying under authority of a writ of exe- 
cution is a good plea in justification of the act complained of. 

1 Coinyn,Dig.Aooord,D.; Tingling Tender; 1 Leigh, N. P. 609; Hes- 

V. Kohlhass, 18 Md. 148 ; Brown v. kett v. Fawcett, 11 M. & W. 856. 

Perry, 14 Ind. 32. • 1 Chit. PI. 480, 626; Gould, PI. 

s Goodohild v. Pledge, 1 M. & W. o. vi. s. 54, 55, 56, 95. 

333. f See form 58. 

s BrodkB v. Stuart, 9 Ad. & £. • Steph. PI. 199. 

854. • Wine v. Hodsoll, 11 Ad. k E. 

4 Gould V. Lasbury, 1 Cr. M. & R. 816. 

264. ^ Earl of Manchester v. Yale, 1 

» 1 Chit. PI. 479 ; Comyn, Dig. Saund. 27. 
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It may be observed, however, that the term ezctise is very often 
applied to facts which, constitute justification within the meaning 
given above.^ 

Pleas in justification and excuse may be said to include all pleas 
by way of confession and avoidance except those in discharge of 
the liability. They have no assignable limit in number, neither 
are they distinguishable by well known names, like pleas in 
discharge. It is not within the scope of this treatise to consider 
the great variety of pleas in justification or excuse which have 
been recognized at common law. It will be sufficient to indicate 
the general nature and form of them, as employed in response to 
the ordinary personal actions, which will be done in the next 
article. 



Article II. 

Pleas in Justification or Excuse applied. 



Sec 294. In Debt. 
'* 295. In Covenant. 
" 296. In Special Assumpsit. 
" 297. In General Assumpsit 



Sec. 298. In Trespass. 

" 299. In Trover. 

'* 300. In Detinue. 

** 301. ItL Replevin. 



Sec. 302. In Case. 

Sec. 294 In Debt. The plea of justification or excuse must 
directly or indirectly admit the facts which prima fade constitute 
the debt, but which tend to avoid it.^ In debt on a sealed instru- 
ment we have seen that the plea of Tum est factum under the Hilary 
rules put in issue only the existence of the deed in point of fact. 
All other defences had to be specially pleaded, — those tending to 
show it was either void or voidable.^ Pleas therefore in justifica- 
tion or excuse admitted only the making of the bond, and set forth 
new matters which avoided the bond as a legal obligation, — such 
as infancy or coverture of defendant, fraud, duress, limitations, 
usury, and non-performance by plaintiff of conditions subsequent, 
&c.* 

In debt on simple contract we have seen that the general issue 
of nil debet, with the latitude of defence admissible under it, was 

1 Ames's Cases, 50-76. Rossey, 3 Mod. 85 ; Me Alester v. Reab, 

s See form 59. 4 Wend. 483; King v. Jones, 2 Ld. 

s Sec. 260. Raym. 1525 ; Fhelpa y. Decker, 10 

« 1 Chit. PI. 480, 518 ; EvestafE v. Mass. 267. 
Russell, 10 M. & W. 365 ; Hinton v. 
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abolished by the Hilary rules, and that the general traverse of 
nunquam indebitatus was substituted therefor, except in actions on 
bills and notes.^ It was further provided in these rules that the 
general traverse of nunquam indebitatus should have the same 
operation as the plea of iwn assumpsit in indebitatus assumpsit^ 
and that all matters in confession and avoidance should be pleaded 
specially as in actions of assumpsit.^ 

To understand the nature of pleas in justification and excuse in 
debt on simple contract, it is only necessary to consult them as 
approved in indebitatus assumpsit^ to which the student is referred.^ 
Debt on simple contract and indebitatus assumpsit are the same in 
effect. Both are grounded on the fact of a debt, and the considera- 
tion of the debt must appear in the declaration of both cases.^ 
Until the debt is due, the action of debt cannot be maintained. 
Neither can indebitatus assumpsit be maintained, because the law 
will not raise a promise to pay before the debt is due. It has 
therefore been held that an unexpired credit given in the contract 
or facts creating the debt can be proved under the plea of nunquam 
indebitatus, and need not be pleaded in excuse or justification.^ By 
the weight of authority the same is true in indebitatus assumpsit^ 

In an action of debt for rent, an eviction from the premises by 
the lessor or claimant under paramount title was a good plea in 
excuse.'' Before the Hilary rules it was optional with the tenant 
to plead it specially or give it in evidence under the general issue 
of nil debet.^ After the rules it was required to be pleaded specially 
in excuse or justification.*^ 

Sec. 295. In Covenant. In the action of covenant, as in the 
action of debt on covenant, the general issue of non est factum after 
the Hilary rules of 1834 admitted only the execution of the 
covenant or deed in point of fact, — leaving all defences tending to 
show that it was void or voidable to be pleaded specially.^ 

It was peculiar to the action of covenant that the plaintiff was 
required to set out only the covenants of the defendant for breach 

» Sec. 260. 1 1 Chit. PI. 482, 591. 

3 HiJ. Rules, IL Gov. and Debt, « Anon., 1 Mod. 35 ; Browne's 

8. 3. Case, 1 Mod. 118 ; 1 Saund. 204, 

s Sec. 297. note 2. 

« 1 Chit PL 114. > Waddibye v. Baroett, 2 Bing. 

« Broomfield v. Smith, 1 M. & W. K. C. 538 ; S. C. 2 Scott, 763. 

542. ^ Sec. 261. 

• Sec. 297. 
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of which he complainedi and that he was excused from noticing 
conditions subsequent, leaving breach of them by plaintiff to be 
urged by defendant^ 

He was also relieved from stating any consideration unless the 
performance of the consideration constitutes a condition precedent 
to the defendant's liability on his covenant, the seal of the instru- 
ment in nearly all other cases operating to impose liability on the 
covenanting parties.' If however there existed a condition prece- 
dent to defendant's liability on his covenant, it was invariably 
necessary to state such condition, and the fact of performance or 
compliance with it by plaintiff.^ If he omitted stating it, the 
omission could be taken advantage of under the plea of non est 
factum. If he stated the condition and omitted to state the fact 
of performance, the omission would prove fatal on general demurrer, 
and very often in arrest of judgment.^ If the condition was stated 
as also the fact of performance, the defendant might contest the 
issue by a specific traverse ; ^ the traverse of non est factum being 
too restricted to raise an issue as to the performance. But when 
the facts of performance were numerous, the specific traverse was 
not regarded as suitable, for the reason that it was adapted to the 
denial of a single material fact. This embarrassment led to the 
practice of allowing the defendant to plead specially the facts 
wherein the plaintiff had failed to perform the condition precedent® 

Such plea would not seem to be strictly a plea in justification or 
excuse, because it does not admit there ever was a prima facie 
cause of action in favor of the plaintiff. It has however been treated 
as in the nature of such a plea, on the pretence that the defendant 
is excused from fulfilling his covenant if the plaintiff has failed to 
perform a condition precedent to defendant's liability.'' 

Undoubtedly a contract may be of such a character that non- 

1 Hotham v. East Ind. Co., 1 T. R. MoCall v. Welsh, 3 Bibb, 289; Traver 

638. V, Halstead, 23 Wend. 67 ; Joelyn v. 

« 1 Chit PI. 114, 366. Taylor, 33 Vt 471 ; Potts v. Point 

s 1 Wheat. Selw. 527 ; 1 Chit R. Fleas, I^. Ca. 47 N. J. L. 476 ; Miles 

120, 867 ; Parks v. Heman, 7 Mo. v. Ringo, 13 Ark. 229. 

App. 14. * Glazebrooke v. Woodrow, 8 T. R. 

« Dakin i;. Williams, 11 Wend. 70; 366; Parkei: v. Parmlee, 20 Johns. 

Collins V. Gibbs, 2 Burr. 899 ; Hay v. 180 ; 1 Chit Pi. 488. 

Brown, 12 Wend. 591; Justice v. Ver- ^ 1 Chit P). 488; Glazebrooke v. 

milion County, 2 Black! . 149 ; Bailey Woodrow, 8 T. R. 366 ; Parker v. 

V. Clay, 4 Rand. 346. Parmlee, 20 Johns. 180. 

• Turnpike Co. v. Rife, 2 Ind. 316; 
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performance by one party may operate as an excuse for non-per- 
formance of the other.^ And so may many other acts of the 
plaintiff result in the same effect. But when the performance 
by the plaintiff is a condition precedent to any right of action 
on the contract, a plea of non-performance denies that there ever 
was a right of action, and would seem to render it unnecessary 
for the defendant to urge the fact by way of justification or 
excuse. 

But notwithstanding these objections, an affirmative plea of non- 
l^erformance is not only permitted, but very generally required to 
be pleaded. Where performance consists of a single material fact 
like the tender of a deed or dismissal of a suit, a specific traverse 
would seem to be an unexceptionable mode of raising the issue.^ 

When the allegation of performance of a condition precedent is 
defective, or it is not made at all, the defendant was always at 
liberty to set up non-performance by special plea.® 

A plea of performance of his covenant by defendant is not a plea 
in excuse or justification. It is in its nature a plea in denial, 
although in affirmative form something in the nature of a special 
traverse;^ for if the defendant has performed his covenant, the 
plaintiff never had any cause of action. Where non-performance 
consists of a single breach and a single material fact, there would 
seem to be no good reason against a specific traverse of the fact 
constituting non-performance. But the authorities are unanimous 
in the general practice of permitting, and in most cases requiring, 
the defence of performance to be urged by ^affirmative plea of a 
special or general nature.' 

A plea of offer to perform and a waiver of the particular required 
performance is a good plea in excuse.* All excuses or justifica- 
tions for non-performance must be specially pleaded, as they are in 
confession and avoidance.'' 



* Warner v. Smith, 8 Conn. 14. 

« Miles V Rins:o, 13 Ark. 229 ; 
Turnpike Co. v. Rife, 2 Ind. 316. 

« Ireland v, Chauncy, 4 Ind. 224; 
Dakin v. Williams, 11 Wend. 70; 
Gibbs V, Stone, 7 T. B. Mon. 302. 

* Wilkinson r. Turnpike Co., 6 
Penn. 398; Farmers', &o. Turnpike 
Co. V. McCuUough, 25 Penn. 303; 
Bender v. Fromberger, 4 Dall. U. S. 
436. 



* Stevenson v. Lambard, 2 East, 
675 ; Comyn, Dig. Pleader, 2 V. 13 ; 
1 Wheat. Selw. 546 ; 5 Enc. PI. & Pr, 
380. 

• Colgan V. Sharpe, 4 Mo. 263; 
Dickhut V. Durrel, 1 1 ill. 72 ; Johnson 
V. Clay, 7 Taunt 486. 

T Scrajfgs V. Hill, 37 W. Va. 709 ; 
S. C. 17 S. E. 185; Stone v. Dennis, 
3 Port. (Ala. ) 231 ; Jones v, Johnson, 
10 Humph. 184. 
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In the action of covenant for rent, eviction by the lessor or by a 
stranger holding paramount title is a good plea in excuse ; ^ so s.ho 
is the plea of surrender of lease.' 

Whenever want or failure of consideration can be urged in defeat 
of a covenant in a court of law, such fact must be specially pleaded^ 
like all other facts of avoidance. 

Conditions subsequent and clauses of defeasance must be pleaded 
specially by defendant.' 

Sec. 296. In Special AsBiuiipsit. A plea in justification or 
excuse admits the promise, consideration, and breach of the con- 
tract as pleaded, and sets forth new facts going to show that 
there was nothing wrongful in the defendant's failure or refusal 
to keep his promise. A plea that defendant never made the prom- 
ise or received the consideration, or that he has kept his promise^ 
would be in denial, and not averrable in justification or excuse.^ 
Disability of the plaintiff as an alien enemy accruing after the 
promise was made,* illegality of the promise, and the statute of 
frauds,® were pleas in excuse or justification.'^ But the defence of 
the statute of frauds was and continued to be admissible under the 
general traverse. 

Any collateral agreement or stipulation, by which the liability of 
defendant for breach of his promise is limited as to time or amount, 
is pleadable in excuse under the Hilary rules.® 

If it is in the nature of a condition subsequent limiting or avoid- 
ing the liability of defendant on his promise, it should be pleaded 
in excuse.® 

If, however, the agreement or stipulation is in the same contract^ 
and is a mere qualification of the defendant's promise and not a 
substantial or collateral contract or condition, it should not be 
pleaded in excuse, but is admissible under the plea of non-assumpsit^^ 
A plea which merely sets forth the contract or promise in different 
terms from what is alleged in the declaration is erroneous as amount* 
ing to the general issue.^* 

1 1 Saund 204, note 2 ; Pendleton » 1 Chit H. 479, 480. 

V. Dyett 4 Cow. 681 ; 1 Chit PI. 487. • Latham v. Rutley, 2 B. & C. 20; 

« 1 Chit PI. 488 ; Glazebrooke v. Smart v. Hyde, 8 M. & W. 728. 

Woodrow, 8 T. R. 366 ; Vermont Uni- • Clarke v. Gray, 6 East, 664 ; 

versity v. JoBlyn, 21 Vt 62. Syms v. Chaplin, 6 Ad. & £. 634; 

• See form 60. Holtham v. East Ind. Co., 1 T. R. 638; 

* Lyall V. margins, 4 Q. B. 628. Smart v. Hyde, 8 M. & W. 72:^. 

* Harman v. Kington, 3 Camp. 152. ^o Brind o. Dale, 2 M. & W. 775. 

• Gardner v. Weber, 17 Pick. 407. ^^ Morgan v. Pebrer, 3 Ring. N. 
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The plea of non-assumpsit in assumpsit, unlike the plea of non 
est factum in covenant, put in issue the consideration as alleged 
when it was necessary to allege a consideration. Therefore a want 
of consideration was a fact in denial of the promise, and should not 
be pleaded in excuse.^ Non-performance by plaintiff of a condition 
precedent to his right of recovery can be shown under a general or 
specific traverse, and should not be pleaded in excuse.^ In such case 
performance of the condition precedent goes to the promise, and to 
the consideration of the promise, and should be responded to by 
denial. 

Non-performance of his promise by defendant must be alleged in 
the declaration. It is therefore traversable. A plea of perform- 
ance by defendant would be, not a plea in excuse, but in denial^ 

Nevertheless the Hilary.rules of 1834 enumerated performance as 
a defence necessary to be specially pleaded in this action.^ 

An offer to perform and prevention by plaintiff is a good plea in 
excuse. 

Sec. 297. In General ABsnmpBit. In this form of action the 
promise sued on is implied from the facts which constitute a debt ; 
the promise i^ fictitious, and is based solely on implication of law. 
A plea in excuse necessarily admits the facts upon which the debt 
is based, also the non-payment of it, and discloses new facts show- 
ing that the non-payment is justifiable. In indebitatiLS assumpsit 
pleas in excuse are quite as restricted as in the action of debt. 
This results from the fact that the promise on which the action is 
brought is based on a debt express or implied, and is raised by im- 
plication of law, and not by express undertaking. The law will not 
raise the fictitious promise to pay a debt, in face of a stipulation 
giving credit for a specified time, until that time has expired. The 
fact of credit being given in the contract defeats the promise until 
it has expired. A plea of credit unexpired in this form of action is 
not a good plea in excuse ; and such fact should be taken advan- 
tage of by traverse.* 

C. 457; Nash v. Breeze, 11 M. & W. 770 ; Season v, Willard, 25 Wend. 

352. 373. 

^ Lyall V. Higgins, 4 Q. B. 528 ; • * As to when the plea may be 

Breech v. White, 12 Ad. & £. 668 ; general or special, see Steph. Fl. 834- 

Sutherland v. Pratt, 11 M. & W. 296; 337. 

Weedon v. Woodbridge, 13 Q. B. 470, « Chit. PI. 515. 

481. ^ Hayselden v. Staff, 6 Ad. & £. 

s Kemble v. Mills, 1 M. & G. 757, 153. 
Mabtin Civil pRocEDtjKE— 17 
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The Hflafj tules of 1834, which apply fo genenl as wdl as Bpe* 
cial assumpsit, unquestionably broadened the scope of pleas in con- 
fession and avoidance to action of assumpsit, by providing that the 
general traverse of nonras^umpHt should operate only as a denial 
in fact of the express contract or promise all^d, or of (he tnatUrs 
of fact from which the contract or promise alleged may be implied 
in law.^ Thereafter in every species of assumpsit all matters in 
confession and avoidance, including not only those by way of dis- 
chaige, but those which show the transaction to be either void or 
voidable in point of law on the ground of fraud or otherwise, were 
required by the rules to be specially pleaded.^ The rules enumer- 
ated infancy, coverture, release, payment, performance, illegality of 
consideration, drawing, indorsing, accepting bills or notes by way of 
accommodation, setK>ff, mutual credit, unseaworthiness, misrepre- 
sentation, concealment, and deviation as facts in dischaige or in 
confession and avoidance, which must be specially pleaded.^ 

Sec. 298. In TrespaBS vl et armis. A plea in justification or 
excuse to an action of trespass for injuries to the person admits the 
commission of the physical acts as alleged in the declaration, and 
proceeds to disclose new matters to show that the defendant was 
justified or excused in committing them ; as in self-defence,^ or in 
execution of a warrant of arrest* In trespass for n^ligently col- 
liding with plaintiflTs carriage, contributory negligence on the part 
of the plaintiff was a good plea in excuse .• In trespass for the tak- 
ing of goods a defence that the goods belonged to defendant, being 
in justification, had to be specially pleaded after the Hilary rules of 
1834.^ In trespass for a wrongful entry on land, the usual pleas of 
justification consisted in a right of way, right of common, license 
from plaintiff, and right of freehold.® 

When several acts of trespass are set forth in the declaration, the 

plea must justify them . all, otherwise it will be demurrable.* But 

if the plea justifies as to all, and it is found on trial to be a justifica- 

' tion only as to some of the acts, the jury was permitted under the 

Hilary rules of 1834 to find for the defendant in respect of such of 

» 1 Chit. PI. 618. ' Jones ». Brown, 1 Bing, N. C. 

« 1 Chit. R. 515, 517. 484 ; 1 Chit PI. 620. 

• 1 Chit. PL 515 a. '1 Chit. PI. 506; see plea of /tfce- 

* Wise V. Hodaol, 11 Ad. & E. 818. mm tenemenhmi, form 62. 

* See form 61. ' £arl of Manchester v. Vale, I 

• Knapp p. Salsbury, 2 Camp. 600. Saund« 27. 
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the acts of trespass proved as shall be justified, and for the plaintiff 
in respect of the trespasses not so justified.^ 

That a trespass was involuntarilj committed bj defendant is no 
plea in excnse or justification. Such defence can be admitted 
only under a plea of not gwUty^ 

Sec. 299. Za Trover. As trover consists in the wrongful con- 
version of the goods of the plaintiff, it is evident that there is no rea- 
son for & plea in justification or excuse. If the act complained of is 
wrongful, and it must be such to constitute a cause of action, it 
cannot be justified or excused. The two necessary elements of the 
action consist in the fact of property in the plaintiff, and a taking 
or detention by defendant without or against plaintiff's consent. 
We have seen that these issues were met by general or specific 
traverses. The general traverse anciently operated in denial of 
both elements.^ After the Hilary rules of 1834, it operated only 
to deny the taking or detention without plaintiffs consent. If the 
plaintiffs title was to be put in issue it lequired the specific 
traverse of not possessed. 

Facts tending^ to show that the taking was not wrongful — as 
for instance a seizure by a sheriff at defendant's request under judg- 
ment and execution — could not be set up by plea in excuse or 
justification. They constituted a denial of the cause of action, and 
were proprly admissible under the plea of not guilty.* A retention 
of the goods as security for a debt could not be pleaded in excuse. 
It was matter in denial of the plaintiffs right of possession, and 
after the Hilary rules could be made available only by the specific 
traverse of not possessed.* There would seem to be no pleas in 
confession and avoidance in this action except pleas in discharge. 

Sec. 300. In Dotinne. A plea in justification or excuse would 
have to admit the plaintiffs right of possession, and the defendant's 
adverse or wrongful detention. It would therefore seem that there 
is no more room for a plea in justification or excuse in this action 
than in trover. It may be proper to repeat in this connection that 
the facts necessary to constitute a cause of action in detinue will 

» 1 Chit. n. 520, Hil. roles. 566 ; Owen v. Knight, 4 Binjf. N. C. 

* Gibbons v. Pepper, 1 Ld. Raym. 54 ; Isaac v. Belcher, 5 M. & W. 139 ; 
8S. Ringham v. Clements, 12 Q. B. 260 ; 

* See see. 266. White v. Teal, L. J. R. [Q. B.] 377 ; 
^ Toung V. Cooper, 6 Rzch. 259. Jackson v. Cammins, 5 M. & W. 342, 

* Dorrington v. Carter, 1 Exch. 349. See seo. 279. 
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usually support trover; and that on this account alone it was 
possible for trover to supersede detinue. 

Any fact tending to show a right in the defendant to retain the 
goods is in effect a denial of the plaintiff's right of possession, and 
does not support a plea in excuse or justification, which to be good 
must impliedly admit the plaintiff's right of possession. The right 
to detain the goods by virtue of a pledge or lien would logically 
constitute a denial of the plaintifi*'s right of possession, and should 
be admissible under a specific traverse.^ Decisions such as Mason 
V. Farnell, 12 M. & W. 674, requiring such a defence to be pleaded 
in excuse, cannot be approved on principle, although possibly 
supported by some good authority.^ 

Neither is the fact that the defendant offered to give the goods 
up a plea in justification or excusa It tends to show that there 
was no adverse detention at the time it took place ; and it is there- 
fore properly admissible under the general traverse of rum detinet? 

Sec. 301. In Replovin. Defences of justification or excuse 
were very common in this action, although they did not always go 
by that name. The pleadings took their form from the original 
use of the action in 'cases of distress for rent. 

In his response to the declaration in replevin, the landlord could 
admit the fact of taking the tenant's property, justify his act by 
alleging that it was taken for rent due and in arrears, and ask 
that the property be returned to him, in order that it might remain 
in his hands as security for the rent. This answer was known by 
the name of an avowry, and was not classed among pleas, being in 
its effect something in the nature of a counter declaration. But by 
whatever name it was known, it is evident that it contained a 
complete justification for the act complained of ; and this aspect of 
it is not changed by the fact that it went further, and asked for 
affirmative relief. An avowry therefore performed the functions 
of a plea in justification, although it was not classified with pleas 
of any kind.* 

There were certain pleas in replevin which passed under the 
denomination of pleas in justification or excuse. One of ancient 
date was known as a plea merely in justification. It was employed 

1 Lane v. Tewson, 1 Gale & D. 584; * Clements v. Flight, 8 Law Times, 

Dirks V. Richards, 4 M. & 6. 674; 166; S. C. Ames's Cases, 66; Anderson 

Bamewell t;. Williams, 7 M. & G. 403. v. Smith, 29 L. J. Ezch. 460, Part 2. 
See sec. 279. ^ See plea in avowry, form 63. 

3 See sec. 280. 
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by a landlord who had distrained for homage due, and not for 
rent. Upon the death of tenant after distress, his executor replev- 
ies the goods on the ground that the landlord's right to retain for 
homage expired with the death of the tenant, who alone could do 
the homage. 

In this plea the original taking was justified ; the death of the 
tenant and affirmance of title in the executor operated to excuse 
the defendant from damages. No affirmative relief in return of the 
goods to defendant was asked.^ 

When the defendant in replevin confessed caption of the goods 
and pleaded property in himself or a stranger, his plea was said 
to be in justification, although it entitled him to a return of the 
property without an avowry.^ Manifestly this was not a good plea 
in justification, because it failed to confess the necessary elements 
of the action, which consisted of a right of property in the plaintiff 
and a taking and adverse detention by the defendant It was 
never pretended that it confessed anything more than the ffist of 
the action, which was the taking and detention.^ 

A plea of property in the defendant or in a stranger is not 
new matter, but is in denial of the allegation of property in the 
plaintiff. It was perhaps peculiar to this action that the defendant 
was disabled from putting the plaintiffs right of property in issue 
by a specific traverse simply denying it, but was required to plead 
of record the name of the owner. This requirement furnished a 
proper notice of the real issue to be tried, and clearly indicated 
the right of return as incident to the plea. The plea on principle, 
liowever, was not in justification, but in denial, and contained the 
elements of a special traverse, and was so very generally regarded, 
especially in modem times.* 

Sec. 302. In Case. A plea in excuse in this action is on prin- 
ciple impossible. As it has to confess all the facts contained in 
the inducement and statement of the wrongful act, nothing re- 
mains for a plea but matter in release or discharge. Having 
admitted the wrong, there would seem to be no room for a plea 
in justification or excusa Facts which tend to support such a 
defence must, as a general rule, be in denial of the wrong, and are 

^ 1 RoBcoe, Ac. 632; Wilkinson, Be- * Wilkinson, Replev. 4S. 
plev. 49. ^ Anstice v. Holmes, 3 Denio, 

s Wilkinson, Replev. 43 ; Gilbert, 244. 
Beplev. 167, 168. 
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therefore properly admissible under a traverse of some ]dnd. Thus, 
in an action for malicious prosecution, the existence of reasonable 
or probable cause is not a good plea by way of justification or ex- 
cuse, for the reason that a want of probable cause is a necessary 
part of the plaintiff's case and must be expressly alleged. Facts 
tending to show probable cause are therefore admissible under a 
general traverse, being strictly in denial, and not in justification.^ 
In an action against a common carrier for loss of goods delivered 
to him for carriage, the bailment as set forth in the declaration is 
composed of allegations necessary to the cause of action. If the 
carrier wishes to prove that the goods were bailed to him under 
conditions not appearing in the declaration which have not been 
complied with, such matter is not pleadable by way of justification 
or excuse. It is in denial of the bailment alleged, and is admis- 
sible under the general issue. To permit the defendant to set up a 
different bailment, and offer to show that he was not liable on it 
would be entertaining a defence to a cause of action of which the 
plaintiff had not complained.^ 

Anciently, in a civil action for libel or slander, ihe defendant was 
permitted to prove the truth of the words under the general issue. 
On principle this practice was correct, for the plaintiff is required 
to allege the falsity of the charge in his declaration. A general 
denial would seem to put the plaintiff on proof of the falsity, or at 
least admit the defendant to repel the presumption of falsity by 
proving the truth. But at a meeting of the judges, some time prior 
to 1744, it was determined by a majority of them that in the future 
truth as a defence must be specially pleaded.^ Ever since this 
determination it has been held that the truth must be specially 
pleaded wherever it constitutes a justification for the utterance or 
publication.* 

The fact that the defendant merely repeated the words of an- 
other constitutes no excuse or justification.* 

It has been held that contributory negligence on the part of the 
plaintiff is not a good plea in excuse in an action of case for dam- 
ages resulting from the negligence of the defendant. It was said 
to be only an argumentative denial of the wrongful act complained 

1 Cotton V. Browne, 8 Ad. & £. 312. « 1 Chit. PI. 494 ; see form 64. 

> Crouch r. London & N. W. Ry. » M'Phenon o. Danieb, 10 B. k C. 
Co., 7 Ezch. 705. 268. 

' Underwood n. Sparks, 2 Stra. 
1200 ; see aec. 266. 
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of. If the plaintiff is guilty of negligenoe cauBiag the injury, then 
the defendant's act, which the plaintiff has helped to make effective, 
is not wrongful so far as he is concerned. Evidence of contributory 
negligence tends to support a denial, and should be offered under 
such a plea.^ 

It is otherwise, as we have seen in trespass vi et armis, in which 
the physical act con^plained of constitutes the prima fade cause of 
action, irrespective of its wrongfulness.^ 

It may be added that, according to the weight^f modern 
authority, contributory negligence is requireiMR^B specially 
pleaded in actions of case or in the natur^ of case, as an 
avoidance of the prima facie liability of the defendant Especially 
is this true under code pleading.^ 



Article III. 
Fkas in Bar by Way of Estoppel. 

Sec. 303. EstoppeL A plea in estoppel is not in form or sub- 
stance a plea in bar of the action.^ 

It is not a denial or traverse. Neither does it admit or confess 
the allegations pleaded to. It resembles a plea in avoidance of the 
declaration in that it alleges new matter. But the new matter is 
not in form or substance an avoidance of the cause of action ; it 
operates merely to preclude the plaintiff from availing himself of 
the allegations of his declaration by reason of inconsistency there- 
with under the law of estoppel.' It is treated as an exception to 
the rule of pleading that a party must dermur or traverse or plead 
by way of confession and avoidance.* 

The plaintiff may or may not have a good cause of action in his 
statement, but he has done something previous to his pleading 
which disables him in. law from making or proving the allegations 
of his pleading in any court ^ It served the purpose of finally and 
permanently ending the proceeding, and for that reason it may be 
properly classed with pleas in bar. It had to be particularly 
pleaded and specially relied on in the conclusion of the plea by 

^ Bridge v. Grand JonctiooRy.Ga, * Gould, Fl. c. ii. 8. 42; 1 Saund. 

3 M. & W. 244. FL ft £v. 325 a. 
> Knapp V. SalBbnry, 2 Camp. 500. « Steph. PI. 219. 
* 5 Encyc. PI. & Pr. 10. ^ 4 Minor, Inst 908. 

^ See form 05. 
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way of estoppel, to be available.^ The commencement and conclu- 
eion of the plea differed from pleas in bar, in saying in the com- 
mencement that the plaintiff ought not to be admitted or received 
to make the allegations of his declaration, because of the previous 
acts or matters upon which the estoppel pleaded is supposed to 
arise, and which the defendant offers to verify. 

Then followed the conclusion of the plea, in which the defendant 
prays judgment if the plaintiff ought to be admitted or received to 
make his said allegations against the matter pleaded in estoppel^ 

The Hilary rules of 1834, while abolishing formal prayers in the 
conclusion of pleas in bar, excepted the plea in estoppel, and left 
the prayer for judgment as before the rules.^ 

1 1 Chit Fl. 569; 4 Minor, Inst. > Steph.P].220; 4Mmor,In8t 915. 
915. t Beg. 9 Hil. Roles, 1894. 
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CHAPTER XIII. 



RULES OF PLEADING. 



Article I. Litrodactory. 

IL Rulee which tend simply to the 
Production of an Issue. 
^nL Rules wluch tend to secure the 

Materiality of the Issue. 
IV. Rules which tend to produce 
Singleness or Unity of the 
Issue. 
y. Rules which tend to produce 
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Certainty or Particularity of 
the Issue. 
Article VL Rules which tend to Prevent 
Obscurity or Confusion in 
PleadiDe. 
" Vn. Rules which tend to Prevent 
Prolixity and Delay in 

Pleading. 

Yni. Certain Miscellaneous Rules. 



« 



Article I. 

IntrodtLctory. 

Sec. 304. Introductory. 

Sec. 304. Introdactory. I have thus far considered the nature 
and characteristics of the various pleadings in an action at law. In 
doing so it has been necessary to assume and explain many funda- 
mental principles by which the parties to a suit are governed in 
making their statements of fact, and in challenging the sufiBciency 
in law of such statements. These fundamental principles did not 
originate in legislative enactment, but arose gradually from the 
practice and usage of the courts. They received their binding force 
from the sanction and enforcement of the courts. Some of them will 
be found applicable alone to the technical system of common law 
pleading under which they originated, while others will be recog- 
nized as proper and necessary aids in any system of procedure which 
aims to bring before a court for its decision the matters in actual 
dispute between the parties litigant. 

These principles have been so admirably grouped and discussed 
by Mr. Stephen under seven general heads, with subdivisions 
thereto, that his achievement in that behalf has been very generally 
accepted as the most lucid and complete exposition of them to be 
found in the literature of remedial common law. 

Having already explained and applied the most important of 
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these rules in our treatment of declarations, demurrers, pleas, and 
replications, it will not be necessary to discuss them again in 
connection with the formal and orderly announcement of them by 
Mr. Stephen, which is mostly adopted here and repeated for the- 
benefit of the student. 

The reason and necessity of many of these rules must be so 
obvious that they will be easily understood, without explanation 
or comment. Tt is not within the scope of this treatise to consider 
particularly the qualifications and illustrations of these rules 
which are given at length by Mr. Stephen; but to indicate briefly 
their general nature and import, with an occasional example or 
illustration when that is deemed necessary. In most cases a recur- 
rence to their application to the different pleadings, as contained 
in the previous pages of this treatise, will be sufficient 



Akticle II. 
liiUes which tend simply to the Production of an lutie. 



Sec. 305. Recital of the Rnles and Par- 
pose of them. 
" 306. form of producing an Issne by 
Demurrer or Trarerae. 



See. 307. Manner of Reaching an JaBia» 
by Plea in Confeesion and 
Avoidance. 
'* 308. Subordinate Roles. 

Sec 309. EzceptionB to Rule I. 



Sec. 305. Recital of the Roles and Purpose of them. 

Rule I. After the Declaration the Parties most at eaclt 
Stage demur or plead by Traverse, ox by way of Confes* 
sion and Avoidance. 

Rule n. Upon a Traverse^ Issue must be tendered. 

Rule in. Issue when well tendered must be accepted. 

The object of all pleading is to ascertain and disclose to the 
court the points of controversy for its decision. The main object 
of the common law system of pleading was to ascertain and 
disclose a single and material point in controversy in respect to 
each subject of suit for the decision of the court. This object was 
attained by compelling the parties to make alternate allegations so 
as to produce an issue in respect of each single claim in suit.^ The 
production of a single issue by the allegations of the parties them- 
selves is the distinguishing feature of common law pleadings 
which marks it as differing from all other known systems.' 

1 Steph. PI. 130-132. > Steph. PL 124, 125. 
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This immediate object of the system was attained in practice by 
a rigid adherence to the foregoing rales. Indeed, the whole system 
rests on these rules, and Mr. Stephen devotes about one third of his 
admirable treatise to their application and illustration. It is in 
connection with, and under the caption of, this first group of rules 
that he develops the nature, form, and characteristics of the demur- 
rer, pleas dilatory, pleas in bar by way of the specific, the general, 
and the special traverse, and by way of confession and avoidance. 

I have thought it best to attempt the same thing under the 
respective names of these subsequent pleadings, — following an 
account of the various actions in which they are used. It only 
remains for me in this connection, after recital of the formulated 
rules, to briefly indicate the practical working of them and note 
well recognized exceptions, referring the student to our previous 
treatment of the nature of the different pleadings subsequent to 
the declaration. 

Sec. 306. Form of producing an Imne by Demnrrer and 
Travenie. Upon receipt of the declaration by defendant, which 
never took place till his appearance of record, it was imperative on 
him to respond to it in some of the modes indicated by these rules. 
If he deemed it insufficient in law, he could challenge its sufficiency 
by demurring to it, either generally or specially. 

If his demurrer was in proper form, it tendered an issue of law 
which the plain tifif was bound to accept, or suffer the consequences 
of a nonsuit. This issue when made was sharply defined in the 
demurrer and joinder. In the demurrer the defendant was 
required to say ** that the said declaration and the matters therein 
contained in manner and form as the same are above stated and 
set forth are not mffident in law for the said A. B. to have and 
maintain his aforesaid action thereof against him, the said C. D., 
and that he, said G. D., is not bound by the law of the land to 
answer the same," &c.^ This challenge the plaintiff had to accept 
in a joinder in demurrer or give up his action. In the joinder 
the plaintiff was required to say : " That the said declaration and 
the matters therein contained in manner and form as the same 
are above stated and set forth are mffuAefnJt in law for him, the 
said A. B., to have and maintain his aforesaid action thereof against 
him, the said G. D., and the said A. B. is ready to verify and prove 
the same as the court shall direct and award, wherefore," &c.^ It 

» 2 Chit. PI. 678, ed. 1808. « 2 Chit. PL 682, ed. 1808. 
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will be noticed that a single issue of law is raised by the alternate 
allegations of the parties in which the defendant says that the 
declaration is not sufficient in law, and the plaintiff joins issue by 
averring that it is sufficient in law. 

If the court decided this issue of law in favor of the defendant, 
final judgment was entered for him and he was discharged without 
day ; if in favor of the plaintiff, judgment was entered for him on 
the merits of the case, with an order for assessment of damages by 
a jury, when from the nature of the case the court could not compute 
the amount of damages without evidence. The nature and effect of 
demurrers will be found treated very fully in the chapter on 
Demurrers. 

If the defendant deemed the declaration sufficient in law, he had 
the alternative of responding to it by a traverse of it in the nature 
of a denial, or by a plea confessing and avoiding its effect. There 
were three forms of traverse as already explained.^ If the defend- 
ant used the common or specific traverse, or the general traverse, 
he was regarded as simply denying some material part of the 
declaration, or the whole declaration, according to the nature of his 
traverse. These traverses concluded as follows : " And of this the 
said defendant puts himself on the country."^ 

If the traverse for any reason was insufficient in law, the plaintiff 
might demur to it, in which case the defendant was bound to join 
issue. This joinder raised an issue of law at one stage later than 
when the demurrer was interposed to the declaration. In this issue 
the plaintiff alleged the insujlcicncy of the traverse as a defence, 
and the defendant asserted its sufficiency. If the traverse was de- 
cided to be insufficient in law, judgment was entered for plaintiff, 
with like effect as upon an ineffectual attack upon the declaration. 
If decided for the defendant, final judgment against the plaintiff was 
entered, and the defendant was discharged without day. 

If, however, the traverse was deemed sufficient in law, the 
plaintiff had to accept the issue of fact as tendered, which he did by 
a joinder in issue under a form known as the " similiter*' which ran 
as follows : " And the plaintiff as to the plea of the said defendant 
above pleaded, and whereof he hath put himself upon the country, 
doth the like. " ^ In this manner the pleadings ended in an issue of 
fact, which was sent to be tried by a jury. This issue was raised 

1 Chap. XL Art. 1. • 2 Chit. PI. 692, ed. 1808. 

* Sec. 258. 
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by an afiBrmation, or certain affirmations in the declaration, and a 
denial thereof in the plea. 

If the defendant employed what was known as a special traverse,^ 
which involved the introduction of new matter by way of induce- 
ment to the traverse, the conclusion was by way of verification, and 
the issue was postponed to some other stage of the pleadings.^ This 
was the ancient practice, but the dilatory effect of it led to the rule 
adopted at Hilary term, 1834, providing that its conclusion should 
be to the country in most cases. If the inducement of the special 
traverse was insufficient in law, the plaintiff could demur, but 
if it was sufficient and the traverse good in form, the plaintiff had 
to join issue, and the pleadings were at an end. There was no 
traverse upon a traverse, and no pleading to it by way of confession 
and avoidance. 

Sec. 307. Manner of reaching an Issne by Plea in 
Confession and Avoidance. If the defendant employed a 
plea by way of confession and avoidance, (the nature and different 
kinds of which have already been considered,^) the conclusion was 
invariably with a verification, because it contained averments of new 
matter to which the plaintiff was at liberty to plead. He might 
raise an issue of law by interposing a demurrer, if the plea was 
insufficient in law. If it was good in law, he could traverse or con- 
fess and avoid the new matter, in like manner and with like effect 
as in case of the defendant responding to a declaration. His plead- 
ing to that effect was known as a replication. Issue was reached 
sooner or later according to the nature of the replication and the 
response to it. 

If the replication was insufficient in law, the defendant might 
demur, and raise an issue of law. If good in law, he might respond 
to it by a rejoinder. In like manner the rejoinder could be responded 
to by demurrer, if insufficient in law ; if sufficient, by plea, which 
was called a surrejoinder. The surrejoinder could be followed by 
a demurrer or rebutter, and the rebutter by demurrer or sur- 
rebutter. 

It is not easy to conceive of a case which would justify an exten- 
sion of the pleadings to such a length. But the logic of the system 
required that the pleadings should go on until an issue of law was 
raised by demurrer, or an issue of fact by traverse. When such 

1 Sec. 259. 282. • See Chapter XLL 

2 See. 286. 
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issue was reached, no further pleading was allowed. If a point 
decisive of the case was missed in the issue joined, which sometimes 
happened when joinder was made on immaterial matter, the court 
might on motion award a repleader, in which the court orders the 
parties to plead de novo for the purpose of obtaining a better issue.^ 
Under this order the new pleadings begin at the stage of the first 
fault or defect.' It was not customary to award a repleader upon 
issue joined on demurrer, because the court could upon a demurrer 
go back and give judgment against the first party in default.^ 

It is thus seen how the issue to be tried was developed by the 
pleadings made by the respective parties. 

Sec. 308. Subordinate Rnlas. There were two subordinate 
rules applying to pleadings by way of traverse or confession and 
avoidance, an observance of which aided in attaining the object 
of this first group of rules. 

1st. £very pleading muet he an answer to the u^le of wkat is 
adversely alleged} 

Failure of a party to respond to a material part of a pleading 
justified the opposite party in signing judgment by nil dicit against 
him in respect to the part unanswered, or in demurring to the 
whole plea.* 

2d. Every pleading is taken to confess such traversable matters 
alleged on the other side as it does not traverse? This admission is 
extremely strong, and is not like the implied admission of a 
demurrer, which is in the nature of admissions for the purpose of 
the demurrer alone. It concludes the party from proving and the 
jury from finding anything contrary to the admission. Formerly 
the admission concluded the party suffering it, not only in the suit 
in progress, but in any subsequent suit between the same parties, 
unless coupled with a formula of protestation. 

The practice of protestation in pleading was introduced to 
counteract the effect of the admission in subsequent actions. But 
upon abolishment of the formula of protestation, the admission 
ceased to be conclusive in subsequent actions.^ 

Sec. 309. IbeceptionB to Rule 1. There were three excep- 
tions to the first rule in this group, which required the parties to 
demur or plead by Way of traverse or confession and avc^dance. 

1 Steph. PI. 98, 100. * Staph. Pi. 216. 

s Staple V. Hayden, 2 Salk. 579. • Steph. PI. 216. 

» Pamham v, Pacey, Willes, 682; • Steph. PI. 217. 

Stafford v. Mayor of Albany, 6 Johns. 1. ^ Steph. PI. 217, 218. 
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1st. A dilatory plea is not within the nUe, because it is not a 
plea to the merits of the declaration and it need not therefore 
traverse or confess or avoid its allegations.^ Snch pleas are inter- 
posed on account of defects in form or in abatement of the suit.^ 
The rule however obtains in respect to replications and subsequent 
pleadings, whether in response to pleas in bar or in abatement.* 

2d. Pleadings in estoppel were not mihin the rule, because they 
<iid not in their nature either deny or admit and avoid the cause of 
action, but merely disclosed matter which disabled the opposite 
party from alleging or proving the facts of his declaration, to which 
the plea was addressed.^ 

3d. The right to make a new assignment was also an exception. 

In doing this the pleader adopted the expedient of stating more 
definitely his cause of action, so that his adversary could not es- 
'Cape responding to it. It was nothing more than a correction of 
the indefiniteness and generality of the declaration.^ 



Article III. 

Bules whi^ tend to secure the Materiality of the Isstm* 

:Sec 310. Rale. AU p^leadiDgs must con- 1 Sec. 311. Subordinate Roles, 
tain nuitter pertinent and material. | 

Sec. 310. Role. — All Pleadings muBt contain Matter per- 
tinent and material.^ This rule in an enlarged sense may be re- 
garded as embodying a reasonable requirement incidental to all 
proceedings, whether iu courts, legislative assemblies, or popular 
convocations. When a person attempts to introduce matter not 
pertinent or material to the issue or motion under consideration in 
Any such proceedings, he is out of order. 

In a legal proceeding a party thereto is protected from objec- 
tions in so far as he keeps within the settled forms of pleading, 
although they may contain matter which he is not required to 
prove, and which is not traversable. He violates the rule only 
when he includes in his pleading statements which are foreign to 
the settled forms of pleading, and not pertinent or material to the 
issue involved in the case. 



1 Staph. PI. 219. 
« Steph. PI. 219. 
« Steph. PI. 219. 



^ Steph. PI. 219; see see. 808. 

* Steph. PI. 220. 

• Steph. PI. 240. 



272 CIVIL PROCEDURE. [CHAP. XHI. 

The consequences of including impertinent or immaterial mat- 
ter depend upon the nature of the matter, and the mode in which 
the opposite party has treated it in his response, which are con- 
sidered elsewhere. 

Sec. 311. Subordinate Rules. The operation of the rule is 
most pointedly illustrated in its application to pleadings by way of 
traverse, and is disclosed in the formulation of two subordinate 
rules, as follows : — 

1st. A traverse must not he taken on an immaterial point,^ 

This subordinate rule was violated not only by taking a traverse 
on a point wholly immaterial, but also : — 

1. When taken on matter the allegation of which was prema- 
ture, though in itself not immaterial to the case. The system of 
common law pleading, unlike pleading in equity, forbade anticipa- 
tion of defences.* 

2. When taken on matter of inducement, which was in general 
explanatory of the material allegations. But when the induce- 
ment was not merely explanatory, but of the substance of the 
cause, it might nevertheless be put in issue by a proper traverse.* 

3. When taken on matter of aggravation of the wrong com- 
plained of, and which only furnished ground for increase of dam- 
age without affecting the right of action itself.^ 

It was always optional with the pleader to traverse any one of 
several material allegations.^ 

2d. A traverse must not be too large. 

1. It was too large when it put in issue those parts of the alle- 
gation traversed which were immaterial to the merits of the case. 
A traverse ought not to include more of the allegation traversed 
than is material to the cause of action or defence, as the case may 
be. Matters of time, place, quantity and quality, and surrounding 
circumstances, when not essential features of the cause of action or 
defence, ought not to be specially traversed.* 

2. A traverse may be too large when taken in the conjunctive, 
instead of the disjunctive, when it is not material that the allega- 
tion traversed should be proved conjunctively.^ 

In qualification of this subordinate rule it may be added that a 

1 Steph. PI. 241. • Steph. PI. 243. 

> Steph. PI. 242. • Steph. PL 245. 

s Steph. PL 243. 7 Steph. PL 246. 
« Steph. PL 243. 
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party may generally traverse a material allegation of title or es- 
tate to the extent to which it is alleged, though it need not have 
been alleged to that extent without incurring the risk of violating 
the rule.^ 

3d. A traverse must not he too narrow. 

A traverse is too narrow when it fails to answer fully the 
whole substance or material parts of the adversary's allegation 
which it undertakes to answer.^ It may be too narrow when it re« 
spends to part only of a material and indivisible allegation, such as 
that of a grant or prescription.' 



Article IV. 

Rvles whicfi tend to produce Singleness or Unity of the Issue. 



Sec. 312. The Vice of Dnplidtj. 

" 313. Extent of Rule I. 

" 314. Subordinate Rules. 

" 315. Cumulative TraveTses. 



Sec 316. Relaxations of Rule I. in respect 
to Declarations. 
" 817. Relaxation of Rule I. in respect 
to Pleas. 



Sec. 318. Rule IL Against Pleading and Demorring to the same Matter. 

Sec. 312. The Vice of Dnplioity. There are two rules under 
this grouping, one of which is invoked to prevent duplicity in 
pleading, the other to prevent a party from pleading and demurring 
to the same matter. 

Rule I. Pleadings most not be Doable. Mr. Stephen gives 
us to understand that, while this rule is directed in its terms 
against doubleness, it is equally applicable to cases of trebleness.^ 
If doubleness in pleading is a vice, trebleness would seem to be an 
aggravation of it, since nothing is treble which is not also double, 
in obedience to the axiom that the greater always includes the less. 

In discussing the vice of duplicity in common law pleading, I 
will consider this rule first as it existed in ancient common law 
pleading, with the subordinate rules adopted for enforcing it ; next, 
the evasions of it, which were tolerated in practice along with the 
statutes and judicial construction thereof, which resulted in limit- 
ing its application. The rule against doubleness is coexistent with 
the origin and growth of common law pleading, and purports to 
advance the main object of the system, which was to eliminate 
from the alternate allegations of the parties a single material is- 

1 Steph. Fl. 247. > Steph. Fl. 250. 

s Steph. Fl. 249, 250. « Steph. PI. 252. 
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sue decisive of the controversy. It applied b6tn to tne declara- 
tion and to subsequent pleadings. *' Its meaning witn rospect to 
the former is that the declaration must not, m support of a single 
demand, allege several distinct matters, hj any one of which that 
demand is sufficiently supported. With respect to tte subsequent 
pleadings, the meaning is that none of them is to contain several 
diftinct answers to that which preceded it ; and the reason of the 
rule in each case is, that such pleading tends to several issues 
concerning a single claim.^ 

When a person had several grounds idt the same recovery, the 
ancient common law required him to make his election between 
them, and to rest his case on the one so selected. The same was 
equally true in respect to defences. The rule against duplicity 
was enforced with great severity, as ^ill bfe seed frbni the bases 
cited in the note.^ 

Sec. 313. Detehninatioiui on the Extent of the Rtile. 

1. This rule was never construed as prohibiting the joinder 
(when proper) of two or more distinct demands or causes of action 
in the same declaration. In such case two or more distinct recov- 
eries were asked for, and the plaintiff was at liberty to allege dis- 
tinct matters respectively in support of each demand or cause of 
action.^ In debt, covenant, and detinue, and the real and mixed 
actions, these distinct demands or causes of action could be in- 
cluded in one count by enlargement of the claim in point of sums 
and quantities, while in trespass, case, and assumpsit they had to 
be stated in separate counts.^ 

. 2. In like manner, the plea was not objectionable on account of 
duplicity, because it contained distinct answers applicable to each 
demand or cause of action.^ 

3. Neither was it objectionable for containing distinct answers, 
respectively to such parts of a declaration as relate to different 
matters of claim or complaint,® although the rule would be vio- 

 

1 Steph. PI. 251. comb, Carth. 8 ; Clearwater v, Mere- 

a Humphreys v. Bethily, 2 Vent, dith, 1 Wall, 25; Kipp r. Bell, 86 111. 

198, 222; Hart v. Longfield, 7 Mod. ^77; Steiph. PI. 271. 

148 ; ComwalBs v, Savery, 2 Burr. • Stepli. H. 255. 

773 ; Saunders v. Crawby, I Rolle, . . * Copayn, Dig, Plefwier, 2 V. 23 ; 

112 ; Galway v. Rose, 6 M. & W. 291 ; Steph. PL 131, 255, 268, 269 ; 1 Chit. 

Harrison v. Cotgreave, 5 D. & L. Fl. 586. 

169 ; Humphreys v. Churchman, Rep. * Steph. PL i96. 

Temp. Hard. 289 ; Trevelian v. Sec- • Steph. Fl. 2fe. 
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latec} ii it contained ^ev^rdl answers io the declaration as a 
wholei^ 

In allegiiife in & pl6a disfcliict teatter^ iii ihswet ires^6tively to 
siich parts of a d^felaration as rislate to IdiflFereiit daims, care shbuld 
be takeb that heither o( tti6 iiiatters so allej^ed would klone l>e a 
sufl&cient answer to the whole.^ 

4. If there ^erfe several d'eferidaiiVs, thfe tiil6 agitiiist duplicity 
was never c&rtied so far as to bbnipel each of theni to make the 
same answer to the declaration. Each was at liberty to use such 
plea as he miglit think t)toper for Kis own defence; and they 
might either join in the same plea or sever at their discretion.® 

Sec. 314. Bnbor^n&te ftmeft gaiaing thd Apjplicdtion bf 
t&e fttUd agiliilst Supltbity. 

1. A pleading vnll be double that contains several answers, what- 
ever le the class or quality of the answer. 

It will be double if it contains several matters in abatement, or 
several in bar, or one in abatement and atiother in bar. The same 
will be true in respect to pleas by way of traverse and pleas in 
confession and avoidance.* 

2. Matter may suffice to make a pleading double, though it be ill 
pleaded. 

To give occasion for application of this rule both matters pleaded 
must be material, — one of such material matters being ill pleaded.* 

3. Matter Immaterial cannot operate to make a pleading double,^ 
Immaterial inatter, though well pleaded or ill pleaded, cannot 

make a pleading double, because no issue can properly be taken 
upon it. It does not therefore tend to a separate issue in violation 
of the rule against duplicity J It is otherwise in respect to material 
matter ill pleaded, because, if the plaintiff waives the formal objec- 
tion of ill pleading, by taking issue on the substance of the plea, 
the issue will have to be tried as if it was well pleaded, in which 
event the vice of double pleading would be apparent.® 

4 No matter will operate to make a pleading double that is pleaded 
anly as necessary inducement to another allegation. 

By this rule Sergeant Stephen may be understood as declaring 
that when matter which inight in itself be a defence is pleaded by 

1 Steph. H. 2o6'. • Steph. PI. 259. 

« Sj^pb. t^l. $5lr. • Steph. PI. 259. 

« Stei)h. f 1. ?6t. ^ Steph. PL 260. 

« S&^h. h. 2^; • Steph. PI. 261. 
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way of necessary inducement to other matter pleaded as a defence, 
the plea is not objectionable for duplicity. Whether the rule is 
violated in such case depends upon how the supposed double mat- 
ter is pleaded, whether independently as a defence, or as matter 
explanatory of, or as a necessary ingredient of, another matter of 
defence.^ 

5. No matters, however mtUtifariaus, wUl operate to make a plead- 
ing double that together constitute hut one connected proposition or 
entire poinU^ 

This rule is illustrated by reference to a defence to an action for 
assault and imprisonment, to the effect that the arrest was made on 
suspicion of a felony. In stating his cause of suspicion he may 
recite any number of circumstances of suspicion, though each cir- 
cumstance alone may be sufficient to justify the arrest ; for all of 
them taken together amount to one connected cause of suspicion.^ 

Sec. 315. Traverses apparently cnmiilatiTe authorized 
under Subordinate Rule 5. This qualification of the rule 
against duplicity as expressed in the subordinate rule number 5 is 
said by Mr. Stephen to apply not only to pleading by way of con- 
fession and avoidance, but to traverses also ; so that a man may 
deny as well as affirm on pleading any number of circumstances 
that together form but a single point or proposition.* 

The qualification is illustrated by the case of Bobinson v, Rayley, 
1 Burr. 316, in which Lord Mansfield justified an apparent depart- 
ure from the rule against cumulative traverses, holding " that you 
must take issue upon a single point, but it is not necessary that this 
single point should consist only of a single fact." The distinction 
does not seem to have been successfully preserved.' 

In applying the qualification, the principal difficulty occurs in 
determining whether a certain number of facts constitutes a single 
cause of action or a single defence.^ 

The replication de injuria was in its nature a species of cumula- 
tive traverse, in which the plaintiff alleged that the defendant did 
the act of his own wrong and without the cause alleged, — a phrase 
which put in issue the cause, although it consisted of several con- 
nected circumstances. This general traverse, as we have seen, could 

1 Steph. Fl. 262. « Dewolf v, Bevan, 13 M. & W. 

< Steph. P]. 262. 160 ; BoDzi v, Stewart, 7 M. & G. 746. 

« Steph. PI. 262. • Clearwater v. Meredith, 1 Wall. 

« Steph. PI. 263. 26; Steams v. Steams' Adm'r, 82 Vt 

678; Wiley v. Carpenter, 64 Vt 212. 
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not be used against matter of title, interest, commandment, author- 
ity from the adverse party, or matter of record. Such matter was 
required to be traversed separately. If this replication was used at 
all, as against pleas containing such matter, it had to be confined to 
other matters in the plea.^ 

It IB said by Mr. Stephen that this restriction of the traverse in 
the replication de injuria applies in principle to all cases of cumu- 
lative traverse ; so that it may be said to be generally true that 
where matter of title, interest, commandment, authority from the 
adverse party or record, is pleaded in connection with other cir- 
cumstances, it is not a case in which it is competent to the other 
party to traverse cumulatively ; and that, if he include all these 
circumstances in the same traverse his pleading will be double.^ 

The general issue which was raised by a general traverse partook 
of the nature of a cumulative traverse in certain cases, as in trespass, 
case, assumpsit, and debt on simple contract. Under this compen- 
dious traverse the defendant had the advantage of putting in issue 
all the material averments in the declaration, without indicating 
any particular one upon which he might ground his defence. 

Sec. 316. Relaxations of the Role against Duplicity in the 
Declaration. It may be repeated here that including in one writ 
or declaration two distinct causes of action never constituted a 
violation of the rule forbidding duplicity in pleading. The joinder 
was of course subject to rules confining it to demands somewhat 
allied in their nature and form.^ 

This right of joining two distinct causes of action in one declara- 
tion suggested a practice of ancient date, by which the pleader 
ingeniously evaded the rule against double pleading by including 
in his precipe and declaration different statements of his single 
demand or cause of action. He was always careful to designate 
each one as referring to a cause of action distinct and separate from 
the others. In this manner he overcame the objection of duplicity 
when urged on demurrer. It was only after submission of the evi- 
dence that the identity of the causes of action became apparent. 
Under the ruling of the court he could have but one judgment. 
But he was entitled to it if any one of the statements was supported 
by the evidence adduced on trial. He was thus enabled frequently 
to protect himself against failure of evidence, surprise, and the con* 
sequence of variance between allegation and proof. 

1 Steph. n. 285; supra, sec. 271. » v^teph. PI. 267, 268. 

s Steph. PI. 266. 
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These ^(ferent statements were in most cftses complete and sepa- 
rate counts in tHe declaration. !Put in debt, assumpsit, covenant, 
and detinue it was the practice to enlarge ^he claim in point c>f 
sums and quantities, including all the causes of action in one pount.^ 

This practice of varying the statement gave rise to the use of 
the common counts, which were used in the actions of debt and as- 
sumpsit, as heretofore mentioned.* Under rule of court it wjw per- 
missible to condense the common counts into one count* But 

; 1 I ' 

notwithstanding this they were regarded as distinct and separate 
counts within the meaning of the reformed rules forbiding the use 
of several counts.* Several breaches of a covenant could be stated 
in one count at common law,* an exception which waQ permitted 
by the Hilary rules.® 

Sec. 317. Relazatloii of the Role ag^st publicity in 
Pleas. The rule against duplicity in pleas never prevented the 
defendant from giving distinct answer to different complaints on 
the part of the plaintiff. To several counts or to distinct parts of 
the same count he might plead several pleas, one to each.'' These 
pleas to different coimts or distinct parts of the same count need 
not be of the same kind, but may be some in bar and others in 
abatement.^ 

But by the common law the defendant was prohibited from 
giving distinct answers to the same claim or cause of action. 
He was compelled to rely upon one alone, and in making his 
selection he sometimes incurred the risk of founding his defence 
upon the weaker plea. The severity of this rule led to legislative 
enactment, by which it was greatly relaxed. The statute of Anne 
directed that it should "be lawful for any defendant or tenant in 
any action or court, or for any plaintiff in replevin in any court of 
record, with the leave of the court, to plead as many several matters 
thereto as he shall think necessary for his defence." ^ This statute 
did not extend to replications or subsequent pleadings.^^ The privi- 
lege of making several pleas being subject to ^he discretion of the 
court, it was thought that a sufficient safeguard against abuse was 
thus furnished by the statute ; and the judges at first YT.er^ disposed 

1 Steph. PI. 269; Andrews's Steph. • 4 Wm. ly. reg. §. 

PI. 151. ^ S^ph. PL 26^ 27Q. 

« Sec. 55. • St^pli. PI. 271. ' 

« Hil. T: 2 Wm. IV. • 4' Atine, c. 16, 8. 4 and & 

* Reg. 5 Hil. T. 4 Wm. IV. m 1 Chit. PL 228.' 
» Comyn. Dig. Pleader, 2 V. 2, 8. 
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to reject nearly all inconsistent pleas.^ But the courts in a great 
measure surrendered the discretion vested in them^ and indulged 
the bar in permitting a multiplicity o( pleas, resulting in obstruc- 
tion and delay of justice.^ 

In modern English practice the only pleas perhaps which have 
been uniformly disallowed on the mere ground of inconsistency are 
those of the general issue and a tender.' The defendant was per- 
mitted by different pleas to state as many substantially different 
grounds of defence as he thought proper, provided they could be 
determined by the same mode of trial, although they might appear 
contradictory of, or inconsistent with, one another.* The general 
issue came to be pleaded along with special pleas. The right, how- 
ever, was held not to include dilatory pleas.* 

The excuse for several varying pleas, which consisted in the 
necessity of avoiding a variance, was in a great measure removed 
by extending to the judges the power of amendment during trial 
Thereafter the judges thought it advisable to qualify the liberty of 
pleading several pleas, by rule of Hilary term, 1834.' 

But this rule in its terms purported only to forbid stating the 
same subject matter of defence, by merely varying the statement, 
description, or circumstances, leaving the defendant, as before, to 
plead as many pleas of different matters ot defence as may be rea- 
sonable.'' Incopsistent pleas were not forbidden.® By the Com- 
mon Law Procedure Act of 1852, while the privilege was extended 

< 

to subsequent pleadings, it was i:easonably restricted by require- 
ment of an affidavit from the applicant, and by designation of cer- 
tain pleas which could be used without leave of court.^ 

It may be added here that objection for duplicity could be taken 
only in the form of demurrer. 

Sec. 318. Rule 11 It i9 not aUo'Vfable to Plead and to 
Dem^r ^Q the saoiQ Matter.^^ This rule is nothing more than 
an extension of the general rule against the use of seyeral plea's. 
The same reason which forbade the use of several pleas applied with 

1 Steph. H. 274. • Hil. T. 4 Wm. IV. reg. 5. 

« 1 Chit. PI. 5(53 ; Com. Law Pttxj. ' 1 Chit Pi. '664. 

Act, 1S52, p. 299, bote a, Morris and » 1 Chit. Pi. 564. 

Finlason. • Com. Law Proc. Act, 19^, sec. 

» Stepb. PI. 274, 275. 81, 82, aS, S4, Morris andPinlason, 300, 

* 1 Chit. PI. 661, 662; Steph. PL note b. * ' '" " 
274, 275. * . ^ 10 steph. PL 278. 

• Steph. PI. 27f . 



280 CIVIL PROGEDUBE. [CHAP. XIH. 

equal force to the use at the same time of a demurrer and a plea 
to a single claim. 

The statute of Anne^ which allowed several pleas, was construed 
as furnishing no authority for demurring and pleading at the same 
time to the same cause of action, so that the practice in this respect 
remained as at common law. 

No substantial reason is apparent for restricting the right to pleas 
only.^ 

Article V. 

Rules which tend to produce Certainty or Particularity in the Issue. 



Sec 319. Rale I. The Pleading mast have 

Certainty of Place. 
" 320. Role II. The Pleadings mnst 

have Certainty of Time. 
" 821. Rule III. The Pleading must 

specify Quality, Quantity, and 

value. 
" 322. Rule IV. The Pleadings must 

specify the Names of Persons. 
'* 323. Rule V. The Pleadings must 

show Title. 
" 324. How to allege Title in himself 

or another whose Authority 

he Pleads. 



Sec 325. Exceptions. 

'* 326. How to allege Title in an Ad- 
versary. 

** 327. Exceptions. 

'* 328. Rule VL The Pleadings must 
show Authority. 
' " 329. Rule VII. In eeneral, whatever 
is alleged in Pleading must be 
alleged with Certainty. 

" 330. Subordinate Rules limiting and 
restricting the general liulea 
which tend to Certainty. 



Sec. 319. Role I. The Pleading muBt have Certainty of 
Place. This rule is disclosed in the necessity of alleging venue in the 
declaration. In treating of the venue as a part of the declaration, 
I have considered in what cases it must he alleged in the margin of 
the declaration, and in what cases it must he alleged in the body of 
the declaration ; and what has been said upon it is now referred 
to without repetition.^ The principle governing venue in the body 
of the declaration, prior to the Hilary rules of 1834, applied to 
affirmative traversable allegations in the plea, replication, and sub- 
sequent pleadings. By those rules the venue in the margin of the 
declaration was not repeated in the body or subsequent pleadings, 
except when place was of the description of the action. Defects in 
venue could be taken advantage of by demurrer, plea in abatement, 
or motion for nonsuit.® 

Sec. 320. Role 11 The Pleadings miuit have Certainty of 
Time.^ Time is as necessary to a perfect pleading as place. The 
common law required the pleader to allege the time as well as place 
to every traversable allegation. Certainty of time was required in 

1 4 Minor, Inst. 951, 052. * 1 Chit. PI. 279. 

* Sec. 80. « Staph. PL 292. 
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personal actions only. This requirement was complied with by 
stating the day, month, and year. In the ancient real and mixed 
actions it was sufficient to state in what King's reign the matter of 
complaint aroee.^ 

While time, like venue, was a necessary element of every plead- 
ing, correctness of date was not considered in general as forming a 
material part of the issue ; so that one time might be alleged and 
another proved. The pleader was at liberty as a general rule to 
assign any time that he pleased to a given fact.^ The latitude of 
this rule was subject to three restrictions : — 

1st. If the pleader did not wish to be held strictly to the time 
alleged, he should lay it under a videlicet, prefacing the date, which 
permitted him to prove any other date or time consistent with the 
nature of his case.^ 

2d. The time laid should not be intrinsically impossible or in- 
consistent with the fact to which it relates. This, however, would 
not be objectionable if it did not relate to a traversable fact, or if it 
was unnecessarily made.^ 

3d. When, as in some instances, time forms a material point in 
the merits of the case, the true time should be alleged. If in 
such cases a traverse be taken, the time laid is of the substance of 
the issue, and must be strictly proved, just as in statements of 
local description it is necessary to prove the alleged place.^ A 
failure to prove the time as alleged results in a variance, and the 
insertion of a videlicet will give no help.' 

The restriction that true time need not be stated when it is im- 
material, as in most cases, is subject to the rule that the plea and 
subsequent pleadings should follow the day alleged in the writ or 
declaration. But where in the plea or the subsequent pleadings the 
time happens to be material, it must be alleged correctly, even 
though the pleader be obliged to depart from the day mentioned in 
the writ or declaration,^ 

Sec. 321. Role 1X1 The Pleading miuit specify Quality, 
Quantity, and Value. In any action for the recovery of real prop- 
erty, its quantity should be specified. It was also necessary in gen- 
eral that its quality should be shown, as whether it consists of houses, 

1 Steph. PI. 295. « Steph. PI. 293. 

s Steph. PI. 292, 298. * Steph. PI. 298, 294. 

< As to the meaning and eifect of a * Steph. PI. 294. 

Melicet, see 1 Chit. PL 817, 818 ; ^ Steph. Pi. 295. 
Heard, Steph. PI. 298, note u. 
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lands, or ojiher hereditaments ; and in general it was necessary tx> 
stat^ iiifhether the lands weye meadow, pasture, or arjible.^ In per- 
sonal actions upon contracts relating to goods ^nd chattels, and for 
injuries to them, their qucdity^ quantity, and valTie o^ price should 
be stated. Likewise in an action for injuTies to real property, the 
quality should be shpwii, as whether it consists of houses, lands, 
or other hereditamepts.^ 

Value should be specified with reference to the current coin of 
the realm. Quantity should be specified by the ordinary measures 
of extent, weight, or capacity.^ 

This rule was not so strictly coiistrued in actual practice as to 
exclude the specification of quality and quantity in a loose and 
general way, especially in the actions of trover and trespass.* It 
was relaxed in the actions of debt and indebitatus assumpsit, if the 
debt was claimed in respect of goods sold, by entirely omitting the 
quality, quantity, or value of the goods, and stating the amount of 
the debt or sum of money due upon the sale.^ Exact quantity and 
value were not, in general, material points in the issue of the case, 
so as to require the proof to correspond with the averment. The 
pleader might in general allege any quantity and value, (at least if 
it be laid under ^ videlicet,^ without risk of incurring the conse- 
quence of a variance in the event of a different amount being proved,, 
not exceeding the amount claimed.^ 

Quantity and value may in some instances, like time, form a 
part of the substance of the issue, and then they must be strictly 
proved as laid.'' The averment of quality yras as 9. general rule 
required to be strictly proved as laid, because it generally is matter 
of description.? 

Sec. 322. Role TV. The Pleadings most spj^cify the 
Namoa pf Peraona- The requirements of this rule apply to 
parties to the suit, and to persons not parties to the si|it of whom 
mention is made in the pleading. 

1. In Relation tp Partiea to t)ie j^oit. It yras nQpessary that the 
names of both plaintiff and defendant should b^ accurately set forth 
in the writ and declaration. Each had to \>e described ^y his 
Christian name and surname, and by ^s iiame of dignity, if ^y ; 

1 Steph. Pi. 296. « Steph. PI. 800. 

s Steph. 19. 2^(i, ^ Rivers v. Griffiths, 5 Bam. & Aid. 

« Steph. PI. 298. 630; Steph. PI. 800, 801. ''" 

* Steph. PI. 299. « Steph. f 1. 801. 

• Steph. Pi. 800. 
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and any omission or mistake in this respect furnished ground for 
plea in abatement only, and could not be objected to for variance 
at trial. 

By statute in the reign of William lY., pleas in abatement for 
misnomer of parties were not; allowed in any action; but the 
declaration on defendant's motion, and on affidavit of the true name, 
was amended by inserting it.^ 

2. In Relation to Third Persons not Partiea to the Suit. The same 
accuracy was required as in the case of parties. But a mistake in 
the name of a person not a party, unlike mistakes as to parties, 
subjected the pleading to the effects of a fatal variance, when the 
proof did not correspond with the averment. Advantage of the 
mistake was taken in the same way as in any other variance. 

Sec. 323. Role V. Th9 Pleadings rnnst show Title. 
When, in pleading, any right or authority is set up in respect of 
property personal or real, some title to that property must of course 
be alleged in the party, or in some other person from whom he 
derives his authority. So if a party be charged with any liability 
in respect of property, personal or real, his title to that property 
must be alleged.^ This is Mr. Stephen's declaration of the general 
rule requiring pleadings to show title. 

Bearing in mind the axiomatic truth, that a statement of every 
cause of action must disclose a right in the plaintiff and an inva- 
sion or infraction of that right by defendant, it will simplify our 
understanding of this rule to consider and treat the term title as 
merely representing certain manifestations or phases of right 
When rights take on certain phases and forms, we find them 
designated by the term of title. 

By ancient usage some of the rights of property, such as are im- 
plied in the fact of possession, were not included in the classification 
of titles, because of their temporary and provisional existence.^ But 
it fs more convenient to recognize the right of possession springing 
solely from the fact of actual and peaceable possession as a species 
of title. 

The general requirement of showing title may be considered, ^rs^, 
where it is alleged to be in the party making the allegation ; second, 
where it is alleged to be in his adversary. 

Sec. 324. Rule V. continued. — I. Where a Party allegea Title 

 ' . . . • , «  ^ . •»" • 

in himself or in another whoae Authority he pleada. Titles being 

» 3 & 4 Wm. lY. c. 42. « Sec. 121. 

s Steph. PI. 304. 
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various in kind and extent, in pleading them as the basis of a right 
of action it is only necessary to allege such title, or so much title 
as may be susceptible of the infraction and wrong complained of. 
The mode of doing this has gravitated into certain expressions and 
forms, which have long been clothed with the binding force of 
precedent. 

a. When the title implied by peaceable possession has been 
invaded or violated by the defendant, it is sufficient to allege the 
fact of possession in order to admit evidence of the wrongful act 
affecting the implied right of possession. 

If the action related to goods and chattels, the plaintiff was per- 
mitted to allege that he " was lawfully possessed of them, as of his 
own property," or that they were the " goods and chattels of plain- 
tiff." If the action related to land, it was sufficient to allege that 
the plaintiff was " lawfully possessed of a certain close," or that 
the close describing it was the close of plaintiff. These expres- 
sions were regarded as broad enough to admit proof of title 
sufficient to maintain trespass against any one who could be made 
liable to plaintiff in such action.^ If the defendant was a stranger, 
the right of property implied in the fact of peaceable possession 
was sufficient As against the rightful owner, such right of posses- 
sion would not be sufficient. 

The form of alleging title to an incorporeal hereditament was 
somewhat technical and strained, and consisted in alleging posses- 
sion of the corporeal thing to which the incorporeal right attached, 
and averring that by reason thereof the plaintiff was entitled to the 
right or easement claimed.^ By a statute of William IV., this rule 
was changed, at least in so far as it related to incorporeal rights 
claimed by prescription : thereafter it was sufficient to allege the 
enjoyment of the way, common or other easement, as of right by 
the occupier of the tenement in respect whereof the right is claimed 
for such period of time as gives the right by prescription.® 

It is unnecessary to repeat in this connection the various actions 
which may be brought on the strength of a title by possession, or 
the cases in which it may be pleaded as a defenc-e.* I may remark 
that the rule permitting plea of possession did not prevail ia 
replevin.^ Neither did it apply to real or mixed actions, in which 
an injury to possession was seldom alleged.* 

1 Sec. 77. * Steph. Pi. 319. 

« Steph. PI. 305. » Steph. PI. 321. 

• 2 & 8 Wm. IV. 0. 71. • Steph. PI. 322. 
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b. In pleading titles superior to those of possession, there was a 
marked distinction preserved between estates in fee simple and 
partictUar estates. In general, it was sufficient in fee simple 
estates to allege a seisin in fee simple, viz. that the party '' was 
seised in his demesne, as of fee of, and in a certain m^essttage" without 
showing the derivation or commencement of the estate.^ 

This rule prevailed in all cases except where in the pleading the 
seisin has already been alleged in another person from whom the 
present party claims. In such case, it must of course be shown 
how it passed from one of these persons to the other.^ 

In pleading particular estates the general rule was that the 
commencement of the particular estates must be shown.^ This 
rule did not apply when the title of the particular estate was 
alleged by way of inducement.* 

c. In pleading derivative titles the following additional rules 
were recognized and enforced : — 

Firstly, Where a party claims by inheritance^ he must in genr 
eral show how he is heir ; viz. as son or otherwise^ and if he claims 
by mediate^ not immediate^ descent^ he must show the pedigree,^ 

Secondly. Where a party claims by conveyance or alienation^ 
the nature of the conveyance or alienation must in general be stated^ 
as whether it be by devise^ feoffment, &c.^ 

Thirdly, The nature of the conveyance or alienation should be 
stated according to its legal effect^ rather than its form or words,^ 
This was nothing more than an application of the general rule, to 
be noticed hereafter ; viz. " that things are to be pleaded according 
to their legal effect or operation." 

Fourthly. Where the nature of the conveyance is ^ach that it 
would at common law be valid without deed or uyriting, there no 
deed or writing need be alleged in the pleading^ though such docu- 
ment may in fact exist; but where the. nature of the conveyance 
requires at common law a deed or other written irvstrument^ such 
instrument must be alleged,^ 

Sec. 325. Role V. continued. — BzceptioiM. While the fore- 
going rules apply to the allegation of title in general, there are 
certain excepted cases in which different and less precise modes of 
laying title are permitted.* 

1 Steph. PL 306, 306. • Staph. PI. 310, 811. 

« Steph. PI. 307. 7 steph. PI. 311. 

• Steph. PI. 308. • Steph. PL 312. 

* Steph. PL 309. • Steph. PL 314.' 
» Steph. PI. 310. 
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1, a u occdsianally sufficient to allege what thai te catted a gen- 
eral freehold title} Such is the case in response to an action of 
trespass quare clausum fregUj And in iein avowry id replevin ; if 
the defendant claiih &n estate of freehold in the locus in quo he is 
allowed to plead generally that the place iJs his " close,, soil, and 
freehold." This was known as the plea or avowry 61 liberum 
tenementum^ 

2. It is often sufficient to allege a title of mere possession,^ This 
exception or qualification has been considered in connection with the 

/ rule relating to the manner in which titles should t!e alleged, pes- 
I session being treated as implying and representing a species of title. 

Sec. 326. R1II6 iT. Cblitl&tied. — n. tl7here a Party aUeges TiUe 
in his Adversary. 

The general rule under this head may be announced as follows : — 

TThat it is not necessary to allege tide more precisely than is 
sufficient to show a liability in the party charged^ or to defeat his 
present claim,^ 

In pleading the title of an adversary it is not in general necessary 
to plead it with as much precision as in the case where the 
pleader is stating his own title.* The commencement of particular 
estates need not be shown, and the derivations of title may be 
alleged with less precision. 

Allegations of title, unlike allegations of time, quantity, and 
value, were required to be proved as alleged being ordinarily of the 
substance of the issue.' 

Sec. 327. Rul^ V. continudd. — Bxoeptiona. To the general 
rule requiring title to be shown, an exception was recognized 
when the opposite party was estopped from denying title. The 
pleader in such case was relieved from alleging or proving it.^ It 
was sufficient that the fact or relation which constituted the 
estoppel appeared in the pleading. By a statute passed in the reign 
of George II. the defendant was enabled to avow or make cognizan- 
ces in more general terms, without particularly setting forth the 
grant, tenure, demise, or title of the landlords, lessors, or owners of 
the manor.^ 

Sec. 328. TLtlh VI. The ^^ading must isthW Authority. 
In general, when a party has occasion to justify under a writ, 

1 Steph. PL bi4. » Steph. PI. 324: 

« Steph. PI. 316. • Steph. PI. 326. 

« Steph. PI. 311 » Steph. PI. 327. 

« Steph. PI. 322. • 11 Geo. II. c Ift, •: &2. 
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warrant, or precept or any other authority whatever, l^e muist set 
it forth particularity in his pleading. And he ought also to show 
that he has substantially pursued such autiiority.^ 

The degree of particularity depends somewhat upon the nature 
of the case, involving important distinctions. 

1. It is not necessary that any person justifying under judicial 
process should set forth the catise of action in the original suit in 

which the process issue.^ 

* • ••.1.... 

2. If the justification be by the ofl&cer executing a writ, he is 
required to plead such writ only, and not the judgment on which 
it was founded. It is otherwise when the justification is pleaded 
by a party to a suit, or by any stranger ; the judgment as well as 
the writ must be set forth.® 

3. When an officer justifies under a writ, he must show that the 
writ was returned, if it was his duty to make return. In general, 
writs of execution need not be returned. But a return must be 
shown of any prior writ necessary to justify issue of the writ under 
which justification is made.^ It has been held that a subordinate 
officer is entitled to justify under a writ without making return. 

4. In justifying uncier a judgment of a superior court, the 
judgment alone may be shown without setting forth any of the 
previous proceedings.* 

5. When justification is founded on process issuing out of an 
inferior English court, or a court of foreign jurisdiction, the nature 
and extent of the jurisdiction of such court ought to be set forth ; 
and it should also appear that the cause of action was within that 
jurisdiction.® Where an authority may be constituted verbally 
and generally, it is allowable to plead it in general terms.^ 

The allegation of authority, like that of title, must in general be 
strictly proved as alleged. 

Sec. 829. Role VH. In general, whatWer is alleged in 
Pleading must be alleged with Certainty.^ This general rule 
is illustrated by examples relating to the performance of conditions 
or covenants in which the party pleading performance was required 
to show the time, place, and manner of p^rformancd.^ In other 

» Steph. PI. 829. • Steph. H. 332. 

« Steph. PI. .381. f Steph. PL 833. 

• Steph. PI. 3:n. • Steph. PI. 834. 
^ Steph. PI. 332. ' Steph. Pi: 334. 

* Steph. PI. 332. 
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words ; he was required to plead the facts constituting perform- 
ance, instead of the ultimate conclusion of performance. A gen- 
eral plea of performance, however, was permitted in certain cases 
instanced by Mr. Stephen.^ The general rule is illustrated in a 
variety of other cases mentioned by him, to which the student is 
referred.^ 

Sec. 330. Subordinate Rnlm limiting and restricting 
the Gkeneral Rolee which tend to Certainty. 

1. It is not necessary in Pleading to state that ^rhioh is merely 
Matter of Bvidenoe.^ 

This rule is based on the distinction between issuable facts and 
evidential or probative facts, requiring the pleader to state the for- 
mer, and leaving him to bring forward the latter only at the trial 

2. It is not necessary to state Matter of which the Court takes 
Notice ez offlcio.^ 

The court takes judicial cognizance of the law of the land govern- 
ing the facts pleaded, and no allusion to it need be made ; although 
it is often permissible and proper to allude generally to the law or 
statute for the convenience or intelligibility of the statement of 
f act.^ Many facts of a public kind will be officially noticed by the 
court, and need not be pleaded. Such facts are determined by the 
law of evidence, and need not be considered here. 

3. It is not necessary to state Matter ^rhich ^ronld come more 
properly from the other Side.^ 

The meaning of this rule is that it is not necessary to anticipate 
the answer of the adversary.^ But where the matter is such that 
its affirmation or denial is essential to the apparent or prima facie 
right of the party pleading, there it ought to be affirmed or denied in 
the first instance, though it may be such as would otherwise prop- 
erly form the subject of objection on the other side.® An exception 
to this rule exists in pleading estoppels. The facts of estoppel must 
be pleaded with certainty in every particular ; in other words, the 
plea of an estoppel must meet and remove by anticipation every 
possible answer of the adversary.^ The same requirement was 
said to apply to the plea of alien enemy. 

1 Steph. PI. 336. • Steph. PI. 350. 

« Steph. PI. 337. » Steph. PI. 860. 

« Steph. PI. 342. • Steph. PI. 362. 

* Steph. PL 346. • Steph. Pi. 363. 

* Steph. PL 347, 348. 
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4. It is not neoeMary to allege Ctronmetanoee neoeesarily implied.^ 

If a feoffment be pleaded, it is not necessary to all^e livery of 
seisin, for it is implied in the word " enfeoffed." So if a man plead 
that he is heir to A. he need not plead that A. is dead, for it is 
implied. 

5. It is not neoessary to allege what the Law will presnme.''^ 
The presumptions of the law are contained in the law of evi* 

dence, to which the student is referred. 

6. A general Mode of Pleading is allowed where great ProUadty iff 
thereby avoided.^ 

This rule is somewhat indefinite, but its extent and application 
may be collected with some degree of precision from the examples 
by which it is illustrated in the books, and by considering the 
limitations which it necessarily receives from the rules tending to 
certainty as enumerated in a former part of this article. 

' 7. A general Mode of Pleading is often anffloient, where the Alle- 
gation on the other aide must rednoe the Bffatter to Certainty.^ 

The application of this rule is illustrated in pleading performance 
in actions of debt on bond, in the plea of non damnijicatus in an 
action on an indemnity bond, or on bond conditioned " to keep the 
plaintiff harmless and indemnified," or where the condition of the 
bond sued on is for the performance of covenants or other matters 
contained in an indenture or other instrument collateral to the 
bond, and not set forth in its condition.^ 

8. No greater Particnlarity is required than the Nature of the 
Thing pleaded wiU conveniently admit.* 

The nature of each case must be considered in determining the 
application of this limitation or qualification. The relaxation per- 
mitted arises from the difficulty and inconvenience of particular- 
izing losses which happen to a multitude or great variety of goods. 

9. Less Particnlarity is required when the Facts lie more in the 
Knowledge of the opposite Party than of the Party pleading.'' 

This rule is exemplified in the general mode in which it is per- 
mitted to allege title in an adversary.^ 

10. Less Particularity is necessary in the Statement of Matter of 
Inducement or Aggravation, than in the main Allegation.* 

1 Staph. PI. 853. « Steph. PI. 867, 868. 

* Steph. Fl. 854. 7 staph. PL 870. 

* Staph. Pi. 855, 856. • Sec. 826. 

4 Staph. PI. 859. • Steph. PI. 872. 

* Staph. PI. 868. 
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SCbifiJca^ JBiaKdixQilified in the exceptioiiJ&o .jbhe .gsoaif^ i^e 
quiring >the ^somiaencement of .a pc^rticular estate Xo \^ jBhown ; 
permitting the estate to be -alleged ^en^ally, if the title ,iB men- 
tioned in the iuducement^ 

11. With Respect to aots valid at Common Ziaw, but regolfitttd as 
to the Mode of Ferforptanq^ by Statute, it is anfl|ot#ipt ,to xiap snoh 
Certainty of Allftgatlan aa was aofflcient bfBfbce the ^ta^ple.^ 

This rule is illustrated in setting forth causes of action which were 
good at common law, <but which were required to be in writing by 
the statute of frauds. It was for the defendant to take advantage 
of the statute, and the plaintiff continued to plead as before the 
statute. But when the defendant sought to found his defence on a 
contract by pleading it in bar, if the statute of frauds* required the 
contract to be in writing, it was necessaxyior him to so plead iL^ 

Aeticle VI. 
Bules fvhich tend to prevent Obscurity and Confusion in Pleading. 



Sec 881. Role I. Pleading mnst not be 
Insensible or Repugnant. 
" 332. Rule II Pleading must not be 
Ambiguous or Doubtful, and 
when two different Meanings 
present themselves that Con- 
struction shall be adopted 
which is most unfavorable to 
the Party pleading. 
' 883. Rule III. Pleading must not be 

Argumentative. 
^ 834. Rule IV. Pleading must not be 
Hypothetical or m the Altema- 



Sec. 335. Rule V. Pleadings must not be 
by way of Recital, but must be 
Poeitive in their Form. 
** 336. Rule VI. Things are to be 

t>l«uled according to their 
egal Effect or Operation. 
" 887. Rule VII. Pleadings should ob- 
serve the known and ancient 
Forms or Expressions, as 
contained in approved Prece- 
dents. 
" 888. Rule VIII. Pleadings should 

have their proper formal Com- 

tive. I mencements and Conclusions. 

Sec. 339. Rule IX. Pleading which is Bad in Part is Bad altogether. 

Sec. 331. Role Z. Pleadings mnst not be Insensible or 
Repugnant. 

A statement which is unintelligible does not answer the purpose 
of a pleading, and is subject to successful attack in various ways. 

Again, if a pleading be inconsistent with itself or repugnant, this 
is ground of demurrer. The rule is subject to this exception : that 
if the second allegation which created the repugnancy is merely 
superfluous and redundant, so that it may be rejected from the 
pleading without materially altering the general sense and effect, 
it shall in that case be lejeoted, at least if laid under a videlicet, 

1 Steph. PI. 872. » Steph. H. 876. 

t Steph. PI. 878, 374. * Steph. PI. 877. 
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and sh^U uot vitiate tbe pjljeading ; for tjbiB maxim is utile per in- 
utile n^n vitiatur} 

JiepugAancy' in a pleading wbich yr^a thus forbidden must be 
distingiiish^d Irom independent and inconsisjtent pleas, Yrhich came 
to be ve^ ^generally allowed.* 

Sec. 332. Rptfe TQL Pleading 7W^% W>% be An°Ll>igiLOiui pr 
donbtfnl in ?tfeaning; fuid w^w two dji;Ser^t Meanings 
proiient ti^emaelTep. tbaf ConatmctlQn plifQl )be .adopted 
which is nioat o^a^orable to the Pa;rt7 pleading.^ 

In the enforcement of this rule, a pleading is not objectionable as 
ambiguous or obscure if it be certain to a common intent, that is, if 
it be clear enough according to reasonable intendment or construc- 
tion, though not worded with absolute precision.^ 

It is under this head of ambiguity that the doctrine of negatives 
pregnant appears most properly to range itself.^ A negative preg- 
nant is such a form of negative expression as may imply or carry 
within it an affirmative. As, for instance, in trespass for entering 
the plaintiff's house, the defendant pleaded that the plaintiff's daugh- 
ter gave him license to do so, and that he entered by that license. 
The plaintiff replied that he did not enter by her license. It will 
be observed that this traverse might imply or carry within it that 
a license was given, though the defendant did not enter by that 
license. It is therefore, in the language of pleading, said to be 
pregnant with that admission, viz. that a license was given. At 
the same time, the license is not expressly admitted, and thp effect 
therefore is to leave it in doubt whether the plaintiff means to deny 
the license, or to deny that the defendant entered by virtue of that 
license. It is this ambiguity which constitutes the fault.* 

This rule, however, against a negative pregnant has not, in mod- 
em times at least, been very strictly applied, that form of expres- 
sion having been frequently held free from objection upon various 
grounds of distinction from the general rule.'' 

Sec. 333. Role HI Pleadings most not be Argumen- 
tative.^ 

In other words, they must present their positions of fact in an 
absolute form, and not leave them to be cpjlected by inference and 

1 Steph. PI. 878. » Steph. PI. 881. 

s 1 Chit. PI. 554 ; Steph. PI. 274, « Steph. PI. 882. 

275; sec. 817. ^ Steph. PI. 888. 

< Steph. PI. 878. s Steph. PL 884. 
4 Steph. PI. 880. 
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argument only.^ This argumentativeness was a vice which left the 
pleadings destitute of a precise issue on the face of the record. To 
put in issue the matter of fact asserted on one side^ it was neces- 
sary for the other side to deny it in direct terms of denial ; the 
statement of another fact from which it must be inferred that 
the fact responded to is untrue, was not sufficient. The direct 
denial following the inducement in the special traverse was an 
illustration of the rule requiring a formal issue on the record, and 
was a concession of the rule against argumentativeness.' 

It is a branch of this rule that two affirmatives do not make a 
good issue. The reason is that the traverse attempted in the second 
affirmation is argumentative in its nature.^ Another branch of the 
rule against argumentativeness is that two negatives do not make a 
good issued 

Sec. 334. Role IV. Pleadings mmit not be Hypothetical, 
or in the Alternative. ^ 

Thus, in an action of debt against a jailer for escape of a prisoner,' 
it was held that the defendant could not plead hypothetically that, 
if there has been an escape, there has also been a return.® 

Sec. 335. Rnle V. Pleadings mnst not be by Way of Re- 
cital, bnt mnst be Positive in their Form.^ 

The facts constituting the cause of action should as a general 
rule be alleged positively and directly, and not by way of recital 
or narration. When a deed is pleaded in support of a grant, the 
pleader should allege that the party granted, and not that it is 
witnessed in the deed that he granted.® 

When the recital is by way of inducement introductory to some 
other direct allegation, it is not objectionable.® 

Sec. 336. Role VL Things are to be pleaded according 
to their legal Effect or Operation.^® 

The meaning is that in stating an instrument or other matter in 
pleading it should be set forth, not according to its tenor, but accord- 
ing to its effect in law ; and the reason seems to be that it is under 
the latter aspect that it must principally and ultimately be 
considered ; and therefore to plead it in terms or forms only is an 
indirect and circuitous method of allegation.^^ 

» Steph. PI. 884. "^ Steph. PL 388. 

« Steph. PL 179. • Steph. PI. 389. 

» Steph. PL 386. • Steph. PL 389. 

* Steph. PL 386. ^ Steph. PL 387. 
» Steph. PL 387. " Steph. PI. 390. 

• Steph. Fl. 387. 
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The rule in question is in its terms often confined to deeds and- 
conveyances. It extends, however, to all instruments in writing and 
contracts written or verbal ; and indeed it may be said generally to 
all matters or transactions whatever which a party may have occa- 
sion to allege in pleading, and in which the form is distinguishable 
from the legal effect} 

An exception to the rule exists in the case of a declaration for 
written or verbal slander, where (as the action turns on the words 
themselves) the words themselves must be set forth ; and it is not 
sufficient to allege that the defendant published a libel containing 
false and scandalous matter in substance &s follows, &c., or used 
words to the effect following, &c.^ 

Sec. 337. Rule VII. Pleadings should observe the known 
and ancient Forms or Expressions as contained in ap- 
proved Precedents.^ 

It may be remarked, however, with respect to this rule, that the 
allegations to which it relates are of course only those of frequent 
and ordinary recurrence ; and that even as to these it is rather of 
uncertain application, as it must be often doubtful whether a given 
form of expression has been so fixed by the course of precedents as 
to admit of no variation * 

Sec. 338. . Rule vull. Pleadings should have their proper 
formal Commencements and Conclusions.^ 

This rule is connected in some measure with the preceding one, 
and is apparently referable to the same object.® This rule applied 
only to the commencement and conclusion of pleadings subsequent 
to the declaration.'' The commencement and conclusion have the 
effect of defining the class and character of the plea, as being either 
to the jurisdiction, in suspension, in abatement, or in bar.® They 
have like effect in respect to the replication, serving to show whether 
the pleading be intended as in confession and avoidance or estoppel ; 
and whether intended to be pleaded to the whole or to a part.^ 
The usual commencements and conclusions of pleadings have been 
considered in connection with the forms of pleas and replications* 



1 Steph. PI. 391. s Steph. PI. 898 

« Steph. PI. 891. • Steph. PI 898. 

s Steph. PI. 892; Dyster v. Battye, ? steph. PI. 894. 

8 Bam. & Aid. 448 ; 3 Reeves, Hist • Steph. PI. 405, 406. 

468, 464. • Steph. PI. 406. 

« Steph. Fl. 898. 
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A restatement of them along with the changes Effected by the 
Hilary rules of 1834 will be found in Mr. Stephen's exposition of 
this rule.^ 

Sec. 339. Hxde IZ. Pleading which is Bad in X^art is l^ad 
altogether.^ 

The meaning of this rule is, that, if any material part of a 
pleading, or in reference to any of the material things which it 
undertakes to answer, or to either of the parties answering, the 
pleading be bad, though in other respects to be free from objec- 
tion, the whole of it is open to demurrer ; so that if the objection 
be good, the whole pleading is overruled, and judgment given 
accordingly.^ 

This rule applies only to material allegations ; for where the 
objectionable matter is mere surplusage, and unnecessarily intro- 
duced (the answer being complete without it), its introduction 
does not vitiate the rest of the pleading.^ 

It is said that this rule results from Bule YIII., already con- 
sidered, which requires each pleading to have its formal com- 
mencement and conclusion. For by those forms, it will be 
observed, the matter which any pleading contains is offered as an 
entire answer to the whole of that which last preceded.^ But as 
the declaration contains no commencement or conclusion of the 
kind to which Rule VIII. applies, so on the other hand the decla- 
ration does not fall within the rule now in question. 

Therefore, if a declaration be good in part, though bad as to an- 
other part relating to a distinct demand divisible from the rest, 
and the defendant demur to the whole, instead of confining his 
demurrer to the faulty part only, the court will give judgment for 
the plaintiff. This result may happen in respect to a declaration 
consisting of a single count, but containing several demands or 
grounds of action divisible from each other, as two or more chat- 
tels in trover, or two or more breaches in covenant.* 

1 Steph. Tl. 394, 407. » Steph. PI. 408. 

« Steph. PL 407. • 1 Saund. 286, n. 9 (ed. 1799) ; 

s Steph. PL 407. Powdiok v. Lyon, 11 East, 606. 
« Steph. PL 409. 
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Article VII. 

IhUetr tohich tend to prevent ProlixUy and Delay in PleaMng, 



Sec. 341. Rule 11. Where a Plea 
amounts to the Qeneral Is- 
sae, it shoald be bo Pleaded. 
Sec. 342. Rule III. Surplusage is to be avoided. 



Sec. S40. Rule I. There must be no De- 
parture in Pleading. 



Sec. 340. Rule I. There must be no Departure in 
Pleading.^ 

A departure takes plax^e when in any pleading the party deserts 
the ground that he took in his last antecedent pleading, and re- 
sorts to another.^ The rule is evidently necessary to prevent the 
retardation of the issue. For, if a new ground be taken in any 
part of the pleadings, a new state of facts is introduced, and the 
result is consequently postponed.' 

A departure obviously can never take place till the replication, 
and it more frequently occurs in the rejoinder to the plea.* 

It is also a departure if the pleader puts the same facts on 
a new ground in point of law ; as if, he relies on the effect of the 
common law in his declaration, and on a custom in his replication; 
or on the effect of the common law in his plea, and a statute in 
his rejoinder.^ When the declaration discloses an action in con- 
tract and the replication sounds in tort, there is a departure.^ 

No departure occurs when the subsequent pleading merely sup- 
ports the preceding pleading of the same party.'' There is no such 
thing as a departure from an immaterial averment.' Advantage 
of a departure could be taken on general demurrer. 

Sec. 341. Rule n. Where a Flea amonnts to the General 
Issue, it should be so Pleaded.® 

The form, nature, and office of the general issue have been con- 
sidered in preceding parts of this treatise,^^ as also the existence 
and application of this rule, which need not be further noticed. 
The meaning of the tule k, that if, instead of traversing the dec- 

1 Steph. PI. 410. T Mole v. Wallis, 1 Lev. 81. 

a Steph. PI. 410. " Cole v. Hawkins, 1 Strange, 21 ; 

» Steph. PI. 418. Steph. PI. 417. 

« Steph. PI. 411. • Steph. PI. 418. 

6 Steph. PI. 413. ^ Chapter XI. Art XL 

« Bartlett v. Wills, 1 Best & Smith, 
836. 
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laration in the compendious form of the general issue, the party 
pleads specially matter which is constructively and in effect the 
same as the general issue, such plea will be bad, and the general 
issue should be substituted.^ The true object of the rule was to 
avoid prolixity ; and it assumed that the matter pleaded was suffi- 
cient in substance.^ A breach of the rule was more properly taken 
advantage of by motion to set aside the special plea and enter the 
general issue in place thereof ; ' but according to some authorities 
a special demurrer might be employed for that purposed 

Sec. 342. Rule m. SnrplnBage Ib to be avoided. 

Surplusage in its large sense includes all unnecessary matter of 
whatsoever description.* The greatest possible brevity consistent 
with the requisite certainty and precision is now considered as the 
perfection of pleading.® 

The rule against surplusage may be considered in three 
aspects: — 

1st. As prescribing the omission of matter wholly foreign. 

2d. As prescribing the omission of matter which, though not 
wholly foreign, is not required to be stated by the pleader ; such as 
matter of evidence, law, or anything which the court officially 
notices ; also matter more properly coming from the other side, or 
necessarily implied in the statements made. 

3d. As prescribing generally the cultivation of brevity or avoid- 
ance of prolixity in the manner of statement. A terse style is en- 
couraged under this aspect of the rule, and is recommended by the 
best practitioners.'^ 

The vice of surplusage could not be reached by demurrer.® It 
was usually corrected by motion made with the view of having the 
redundant matter stricken out.® 

1 Steph H. 419. » Staph. PI. 422. 

» Steph. PI. 422. • Steph. PI. 422. 

» Steph. PI. 421 ; Gould, PL o. vi. ^ steph. PI 424. 

8. 86, 87. . » Steph. PI. 424. 

« Gould, PL c. vi 8. 86, 87. • Steph. PI. 424. 



ART. VIII.] RULES OF PLEADING. — MISCELLANEOUS. 



297 



Article VIII. 

Of Certain Miscellaneous Rvles, 



u 



«< 



Sec. 343. Prefatory. 

344. Rale L Declaration most con- 
form with the Writ. 

345. Role IL Declaration most have 
proper Commencement, and in 
Its Conclnsion lay Damages 
and Production of Suit. 

346. Role IIL Pleas must be pleaded 
in due Order. 

347. Role lY. Pleas in Abatement 
mast give the Plaintiff a better 
Writ or Declaration. 

343. Rale V. Dilatory Pleas most be 



it 



it 



u 



pleaded at a Preliminary Stage 
of the Suit. 
Sec. 349. Role VI. All affirmative Plead- 
ings which do not conclade to 
the Coantrv most conclade 
with a VeriAcation. 

350. Rale VII. Profert most be made 
of a Deed alleged in the 
Pleading. 

351. Rale VIII. All Pleadings mast 
be properly entitled. 

352. Rale IX. All Pleadings most be 
Trne. 



If 



i( 



ti 



Sec 353. Rale X. Which relates to Exceptions in Statutes and Contracts. 

Sec. 343. Prefatory. The rules indicated under this head 
relate to the declaration and plea, or to pleading in general Most 
of them have been considered already in previous parts of this 
work, and need not be noticed again except in a formal way. Such 
as have not been thus noticed will be explained briefly. 

Sec. 344. Rule L The Declaration must be conformable 
to the original VTrit 

It usually contained in its commencement a brief recital of the 
original writ, or of its tenor. Anciently this was deemed a 
necessary requisite of a declaration ; and although the rule ceased 
to be of any practical importance, declarations continued for a long 
time to be framed in conformity with the supposed original writ.^ 

The way in which the rule first became relaxed, or ceased to have 
effect, after the abolishment of the original writ, is explained in 
previous parts of the work, to which the student is referred.* 

Sec. 345. Rule IL The Declaration should have its 
proper Commencement, and should in Conclusion lay 
Damages and allege Production of Suit. 

As to commencement, see Sec. 31, and Steph. PL 426, note 33, 34. 

As to conclusion and production of suit, see Sec. 33, and Steph. 
PI. 428, 429. 

Sec. 346. Rule m. Pleas must be pleaded in due Order. 

The order as finally established was as follows : — 

1. To the jurisdiction of the court 



1 Steph. Fl. 427. 



^ Sec. 31, 252; see also notes 38 & 
34, Stepli. PL 426. 
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2. To the disability of the person of plaintiff. 

3. To the disability of the person of defendant. 

4. To the count or declaration. 

5. To the writ. 

6. To the action itself, in bar thereof.^ 

Sec. 347. Rvld IV. Pleas in Abatement ninbt give the 
Plaintiff a better Writ or Declaration. 

This rule required that the plea in abatement should correct the 
mistake or defect against which it was directed by suggesting how 
the writ or declaration should be framed. The rule was adopted 
to prevent a repetition of merely dilatory pleas which were 
discouraged.^ This condition of requiring the defendant to suggest 
a better writ or declaration was often followed as a criterion to 
distinguish whether matter should be pleaded in abatement or bar.^ 

The student is referred to Sec. 246 in relation to this feature aa 
applicable to pleas to the jurisdiction. 

Sec. 348. Role V. Dilatory Pleas mnat be pleaded at a 
Preliminary Stage of the Suit. 

This rule is nothing more than a logical consequence of Eule III., 
which in prescribing the order of pleas implies that any of these 
pleas is accepted as waiving all pleas of a kind prior in the series.* 

After oyer, which is a preliminary step to a plea in bar, and after 
a plea in bar a dilatory plea is out of place.* 

Sec. 349. Rule VI. All aflbmative Pleadings which do not 
conclude to the Country must conclude with a Verification. 

In explanation of this rule, it is sufficient to say that, according 
to the doctrine of the ancient law, every pleading affirmative in its 
nature was required to be supported by an oflfer of some mode of 
proof; which offer went by the name of verification; and the 
reference to a jury, who were originally in the nature of witnesses 
to the fact in issue, was considered as an offer of proof, within the 
meaning of the doctrine.* 

When the proof proposed was that by jury, the offer originally 
made viva voce in Norman French was, after translation into Latin, 
entered in the record as " et hoc paratus est verificare " (and this 
he is prepared to verify). 

When other modes of proof were intended, the offer alluded to 

1 Steph. PI. 430, 431. * Steph. PI. 481. 

« Steph. PI. 482. » Steph. PI. 433. 

« Steph. PL 432. « Steph. PI. 435. 
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them, 6t Was tnade broddly so as to invite othei* modes of proof 
than by jiiry. 

While these were the forms generally observed, there was a well 
defined exception, viz. that on the attainment of an issue to be 
tried by jury, the pleadings marked that result by a change of 
phrase, and substituted for the verification a conclusion praying 
that the truth of the issue might be inquired of by the country, 
— meaning a jury of the cJountry.^ This eiception prevailed as a 
rule in all cases in which an issue is tendered to be tried by a 
jury.' If the issue was tendered by the defendant the offer was 
contained in the phrase " and of this the defendant puts himself 
upon the country." * 

Thus it is seen that all affirmative pleadings must conclude either 
with a verification or to the country, — the latter conclusion being 
employed when an issue was reached.* 

This rule requiring verification applied only to affirmative 
pleadings. If the pleading was merely negative in its nature, no 
verification was necessary. But it was customary to conclude with 
a verification all negative as well as affirmative pleadings that do 
not conclude to the country. 

While the rule has no longer any value or meaning as regards 
the object it originally proposed, it remains as a rule of form serv- 
ing to mark whether the pleading was intended to make a tender 
of issue.^ 

S£C. 350. Rnle VII. In all Pl&adings where a Deed is 
alleged, under which the Party claims or justifies, Profert 
of such Deed must be made.^ 

The existence, application, and qualification of this rule have been 
expressed in connection with the doctrine of profert.^ 

Sec. 351. Rule Vm All Pleadings must be properly en- 
titled.^ 

This rule has been considered in our treatment of the entitle- 
ment of the declaration.^ 

Sec 352. Rule IX. All Pleadings ought to be trud.^<^ 

This rule would seem to be a cautionary direction against false- 
hood and fraud. A violation of it Was denounced as sham pleading. 

1 Steph. PI. 435. • Steph. PL 436. 

* Steph. PL 230. ^ Chapter I. Art. it. 

^ Steph. PL 230, 281. • Steph. PL 441. 

4 Steph. PL 485. » Sec. 29. 

« Steph. PL 436. ^<^ Steph. PL 441. 
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The temptation to resort to it consisted in the delaj achieved bj 
the pleader. Not having a true plea or defence, he made use of a 
false one which was expected to serve the purpose of a true one 
until the trial. In the ordinary course of things the falsity of the 
plea would not become apparent to the court until trial, and when 
that day came, the purpose of the plea had been accomplished 

The practice of sham pleading was discouraged in some cases, 
both by statute and rules of court requiring affidavits and par- 
ticularity of statement.^ 

The court, of course, has the inherent power in all cases to 
censure and punish for sham pleading. But some difficulty is met 
with in ascertaining the utter falsity of a plea before the issue is 
tried. 

But when it can be clearly inferred from the improbable matter 
of the plea, and the frame of it, that it is pleaded for a dilatory 
purpose, it was the practice of the court, on motion supported by 
affidavit of its falsehood, to allow judgment to be signed as for want 
of a plea, and to make the defendant or his attorney pay the costs. 

A well settled exception to the rule was recognized in the employ- 
ment of certain recognized fictions inhering in the ancient forms 
which the pleader was justified in using, such as the finding in 
trover and the demise in ejectment.^ 

Sec. 353. Rule X Relating to Ezeeptions in Statutes 
and Contracts : — If a statute or contract contains a gen- 
eral clause and afterwards a separate and distinct clause 
relating to matter which otherwise would be included in 
the general clause, a party relying upon the general clause 
in pleading may set out that clause only, without noticing 
the separate and distinct clause which operates as an ex- 
ception. But if the exception itself be incorporated in the 
general clause, then the party relying upon the general 
clause must, in pleading, state it with the exception, and 
show that the opposite party is not within the exception.* 

The foregoing rule has not been included in Mr. Stephen's collec- 
tion of miscellaneous rules, although it perhaps may be deduced 
from one of his subordinate rules of a more general application.^ 

^ 4 Anne, c. 16, s. 11; Role Hil. 4 Axen, 1 Ld. Raym. 110; Spieres tr. 

Wm. IV. Parker, 1 T. R. 141; Vavasour tr. 

« Steph. PI 443. Ormrod, 6 B & C. 430. 
> 1 Chit PI. 223, 224 ; Jones v. « Steph. PI. 350-352. 
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It is, however, well settled in the adjudications, and has met 
with the recognition and approval of Mr. Chitty and other authors. 
On account of the great length and increased number of conditions 
and provisos of modem statutes and contracts, the rule is believed 
to be more important than formerly. 

It relieves the pleader from encumbering his pleading with condi- 
tions, provisos, and qualifications which do not constitute any essen- 
tial or descriptive part of his prima facie case or defence. 

In like manner, if the law raises an exception to a general right 
it need not be stated in pleading.^ 

The same necessity exists for noticing and negativing an excep- 
tion when it is made a part of the general clause by reference, as 
when it is expressly incorporated in the language of that clause.^ 

1 1 Chit. H. 224 ; Cro. Eliz. 485 ; « Vavasour v. Ormrod. 6 B. & C. 
Garrett v. Smallpage, 9 £a§t, 880, 839. 430. 
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OHAPTEB XIV. 
TEUL, ypBJ>?CT, JUDGMENT, AND EKECTJTIQ^. 

Article I. TriaL > 1 Article III Ja^gment 

" II. Verdict i « IV. Xxecation. 

Article L 

TricU. 



Sec. 3M. Prefatory. 
" 355. Trial by Inapection without 

^y itiicflHOfl 
'* 356. Trial by ' Witnesses without 
Jury. 



Sec. 357. Trial bj Certiaci^ 
" 358. Trial by Wager of Battle. 
" 859. Trial by Wager of Law. 

360. Trial by Kecord. 

361. Trial by Jury extraordinazy. 



It 

c* 



Sec. 362. Trial by Jury ordinary. 

Sec. 354 Prefatory. There were seven modes of trial at com- 
mon law, all of which except two have either been abolished or 
become obsolete. Those modes which no longer exist will be first 
noticed, and dismissed with brief explanation. 

Sec 355. Trial by Inspection of the Judges, without the 
Assistance of Witnesses. Certain facts were regarded in the 
common law as susceptible of so easy and speedy determination by 
ocular inspection of the judges and personal examination, that it 
was not deemed necessary to refer them to a jury ; — facts, such as 
nonage or infancy of a party to a record ; the existence and identity 
of a party plaintiff to a suit alleged by defendant to be dead ; calen- 
dar of dates of events ; appeals of mayhem, &c.^ The matter in dis- 
pute, being the object of sight, was decided by the judges upon the 
evidence of their senses. 

The parties might, by consent, refer the question to a jury.* If 
the judges after inspection were in doubt on the facts, they had the 
discretion of taking proof, or of sending the parties to a trial by jury.' 
This form of trial passed out of use after the abolishment of real 
actions. 

1 8 Bl. Com 330. • 8 BL Com. 881. 

* Bao. Abr. Infancy, L. 10. 
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Sec. ^6. Trial by Witnamej ynitbJ^nt l^a Interveaition of 

a Jury. This mo^e of trial, in .which the judge detennines the 
fact uponXhe credit of witnesses, was permitted iu only a few cases, — 
as in a writ of dower .when the tenant pleads that the husband is 
not dead. Being regarded in the nature of a dilatory plea, it was 
allowed to be tried in this mode. In a real action the pretence Jthat 
the defendant was not duly summoned was disposed of in the same 
manner. The same was true in re&pect Jbo the validity of a chaUeuge 
to a juror.^ ThiB was the method of t^ial which prevailed in the 
civil law, and in .Chancery, where the testimony of the witi^sses 
was read from their depositions, but which until in recent times 
has not prevailed in the courts at common law, except in the disposi- 
tion of motions and objections incidental or consequent to the trial 
of the main issues. When exercised by. the judges in modern times 
in trial of the main issues of an action at law, it is invariably with 
the consent of the parties, upon waiver of jury trial. 

Sec. 357. Trial by Cartiiicate. Trial by certificate was allowed 
in a few cases, in which the evidence of the person giving the certifi- 
cate was regarded as the only proper criterion of the fact in dispute.^ 
Such as the fact of a person's presence in the army outside of the 
realm, proved by certificate of the marshal ; imprisonment in a for- 
eign town under English control, proved by certificate of the mayor; 
citizenship of London proved by certificate of the sheriff; marriage, 
excommunication, general bastardy, and orders proved by certificate 
of the bishop ; customs and practice of courts, proved by certificate 
of the proper officers thereof.* 

Sec. 358. Trial by Wager of Battle. In this primitive mode 
of trial the issue was determined by personal combat between the 
champions of the respective parties, which transpired in the pres- 
ence and under the supervision of the judges, who gave judgment 
in accordance with the result of the combat. In civil cases it was 
confined to trials of the writ of right, and was the only mode of 
trial in such cases, until the trial by grand assize was introduced 
in the reign of Henry II., a peculiar species of trial by jury, after 
which the tenant had his choice of the one or the other.^ Trial by 
wager ot battle foil into general disuse, but was not expressly abol- 
ished till the passage of the statute of 59 Geo. III. c. 46.^ 

• 

^ 8 Bl. Com. 836. « 8 Bl. Com. 841. 

* 3 Bl. Com. 338. * Ashford v. Thornfam, 1 f .^c Aid. 

« 3 Bl. Com. 836. 405. 
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Sec. 359. Trial by Wager of Law. In a trial by wager of 
laWj the defendant appeared in court, and brought with him eleven 
of his neighbors, who were called compurgators. He took an oath 
that he did not owe the debt or detain the goods sued for. Upon 
his eleven compurgators taking an oath to the effect that they be- 
lieved him, he was entitled to judgment as upon the verdict 
of a jury in his favor.^ So long as the custom of producing 
the secta or suit or witnesses to give probability to the plaintiff's 
demand continued, the defendant was not put to wage his law un- 
less the secta was first produced and their testimony was found 
consistent^ 

This mode of trial was admitted only where an action was 
brought for the enforcement of a liability, which the defendant 
may be reasonably supposed to have voluntarily assumed and dis- 
charged, without being able to prove it It therefore could be in- 
voked in debt on simple contract, and in detinue, which anciently 
originated in a voluntary bailment, and in account It seems to 
have been permitted in a real action where the tenant alleges that 
he was not legally summoned to appear.^ It fell into general disuse 
by resort to forms of action in which it could not be invoked. It 
was expressly abolished by statute in the reign of William IV.* 

Sec. 360. Ttial by Record. When a matter of record was 
pleaded as a ground of recovery in an action, or as a defence in 
a plea, if the opposite party desired to dispute the existence of the 
record, he did this by a plea of niU tiel record, by which he averred 
that there was no such record. He tendered issue on this aver- 
ment, praying verification instead of putting himself on the country. 
The opposite party was compelled to accept the issue, which he 
did in his replication by reaffirming that there was such a record, 
and offering to verify his aflfirmation by a certain record of the 
court of a certain term and roll, and praying that the term and roll 
aforesaid may be seen and inspected by the court Joinder in issue 
followed. Upon production of this issue, the court rendered an 
interlocutory order giving a certain day to the parties to hear the 
judgment of the court thereon. 

If the record was of another court, the party relying on it was com- 
manded in the interlocutory order to produce it, or a certificate of 

1 3 Bl. Com. 343. * 3 & 4 Wm. IV. c. 42; King p. 

« 3 Bl. Com. 344. Williams, 2 B. & C. 638. 

s 3 Bl. Com. 345. 



ART. 1.1 TRIAL AND PROCEEDINGS THEREAFTER. — TRIAL. 805 



the tenor thereof, at the time fixed for the hearing.^ Whether the 
record was of the same court or produced horn another, the court 
entertaining the plea determined the issue by comparing the recordf 
with the statement of the plea, and gave judgment accordingly. It 
may be added that nothing complied with the meaning of the term 
record except the record of a court of justice. No other mode of 
trial of this issue was permitted at common law, and it may bQ 
said to prevail in modem times. 

In designating this as a trial by record, the old writers made use 
of a misleading phrase. The trial was in reality a trial hy the judges, 
and the record constituted the kind of evidence upon *which tney 
decided the issue. The judges, and not the record, tried the issue. 
The mode of trial received its name rather awkwardly from the 
manner of proof.* 

The same criticism applies to trials by inspection, by witnesses, 
and by certificate. The^e were all trials by the judges upon the 
evidence submitted to them, and are improperly classed as difierent 
modes of trial, so far at least as the triers of the issue are concerned. 

Sec. 361. Trial by Jury oxtraordinary. Trials by jury in 
civil causes were of two kinds, — extraordinary and ordinary. 

The extraordinary trial by jury is that of the grand assize, which 
was instituted by Henry II. in Parliament by way of alternative to 
trial by battle in determining the mise (issue) in a writ of right. 
The grand assize in trials under the writ of right consisted of at 
least sixteen knights of the county, and might contain twenty-four 
or more.^ This mode of trial fell into disuse along with the real 
actions in which it was employed, and was expressly abolished in 
the reign of William IV.* 

Another species of extraordinary trial by jury was conducted be- 
fore a jury of twenty-four of the best men of the county, which 
was known as the grand jury of attaint, to distinguish it from the 
ordinary jury of twelve men. This trial lay to inquire whether a 
jury of twelve men had given a false verdict, so that the judgment 
following thereupon might be reversed. It lay at common law only 
upon writs of assize. 

This tribunal must be distinguished from the grand assize, which 
was used in trying the issue of mere right in a writ of right. 

1 2 Tidd, Fr. 745 ; Tidd's Appen- < 8 BL Com. 351 ; 61. Com. Ap- 

dix, 802 (ed. 1819). pendix, No. 1 ; Booth, 92 note, 99. 
« 4 Minor, Inst. 922. -• 3 & 4 Wiu. TV. c 42. s. 16. 
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In proceedings of attaint, this giaad scsfle was said to be turned 
into an inquest or jurj; that is, that the issue should be tried bj 
them as bj a common jury of inquest, and not by them as recog- 
nitors of assiae. The effect of their verdict was to reverse the 
▼erdict of the previous jury, and to punish the jurors with forfeit- 
ures and fines. 

By statutes passed at different times the remedy was extended 
to all pleas whatsoever, except pleas to the writ of right, in which 
the miae or issue was joined on the mere right} 

The practice of setting aside verdicts upon motion, and granting 
new trials, so far superseded proceedings in attaint that few in- 
stances of them appear later than the sixteenth century. 

Sec. 362. Trials by Jnry ordinary. The ordinary jury for 
the trial of civil causes which has come down to modern times 
consiBted of twelve men of the county in which the cause of action 
was supposed to have arisen. 

The process for furnishing this tribunal varied at different times, 
and by reason of the statutes and fictions and practice of the courts 
it involves so much complexity that a brief sketch thereof cannot 
fail to be of material assistance to the student 

Anciently the trial of all causes commenced in the Superior 
Courts was held before the bar of the court in which they were 
commenced, wherever the court might be sitting. The jury was 
brought before the court from the county in which the venue was 
laid by a writ of venire facias Juratores? Originally only actions 
of weight and importance were brought in the Superior Courts, 
all trifling suits being disposed of in the Court Baron, hundred, or 
county court. But when, on account of the more certain and per- 
fect administration of justice in the Superior Courts, the usage 
began of bringing actions of a trifling nature and amount in those 
courts, it was found to be an intolerable burden to compel the 
parties, witnesses, and jurors to attend the trial from a distant 
county. Accordingly, a practice grew up at a very early day of 
continuing such causes from term to term in the court above, pro- 
vided the Justices in Eyre did not come into the county where the 
cause of action arose ; and if it appeared that they arrived there 
during the continuance, the whole cause was removed from the 
jurisdiction of the Superior Court to that of the Justices in Eyre.* 

1 1 Edw. I. 0. 88 ; 1 Edw. III. c 6; « Smith, Ac. 248. 
5 Edw. ni. c. 7; 28 Edw. HI. o. 8 ; > Bract, c. 11, 8. 8; 2 Tidd, ft. 
84 Edw. m. c. 7. 747. 
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When the C!ocnrt of CkMnmon Pleas had become stationary at 
Westminster Hall, by virtue of Magna Charta (1215), the practice 
of conducting trials before the bar of the court in cases which 
could not be properly removed therefrom was fraught with much 
hardship to the parties, witnesses, and jurors whose attendance was 
necessary.^ This hardship' led to the statute of 13 £dw. I. c. 30, 
by which the power was conferred upon the justices of assize, who 
had superseded the Justices in Eyre, to try common issues in tres- 
pass and other less important suits, with directions to return them 
when tried into the court above, where alone judgment could be 
rendered. As only the trial, and not the determination of the 
whole case, was now intended to be had in the lower court, the 
clause of nisi prius was left out of the conditional continuances, 
and was directed by the statute to be inserted in the writs of venire 
facias, that is, "that the sheriff should cause the jurors to come to 
Westminster (or wherever the King's courts should be held) on 
such a day in Easter and Michaelmas terms (nm prius), unless 
before that day the justices assigned to take assizes shall come 
into his said county." As the justices in assize were certain to 
come into the county before the return day of the writ in the 
upper court, the sheriff by virtue of the statute summoned the 
jurors to appear in the court of the judges of assize, and there the 
trial was had during vacation of the upper court. This statute was 
commonly designated as the statute of nisi prius, and the same 
name was given to the trials had in pursuance of it before the jus- 
tices of assize. 

An inconvenience attended the practice under the statute, arising 
principally from the fact that the sheriff made no return of the 
jury to the upper court, by reason of which the parties remained 
ignorant of the names of the jurors until they were called at the 
trial, and were not ready with their challenges or exceptions. This 
inconvenience led to the statute of 42 E Iw. III. c. 11, by which the 
method of trials at nisi prius was altered ; and it was enacted that 
. no inquest (except of assize and jail delivery) should be taken by 
writ of nisi prius till after the sheriff had returned the names of 
the jurors to the court above. 

To carry out the intention of the statute and to bring the issue to 
a speedy trial, the practice of the courts was changed. The clause 
of nisi prius was dropped out of the writ entirely, and a writ was 

1 Smith, Ac. 121. 
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issued commanding the sheiifif to cause the joxj to appear in the 
upper court at the last return day of t£e term at which the issue 
was joined. This venire facias was like the one used before the 
statute. The sheriff in compliance with the statute returned the 
names of the jury only on a panel annexed to the writ, purposely 
failing to summon them ; and the court, assuming fictitiously that 
the jurors were in default, made an entry of record to the effect 
that the jury was respited through the defect of the jurors till the 
first day of the next term, then to appear at Westminster unless 
be/ore that time, viz. on a day fixed, the justices appointed to take 
assizes in that county shall have come to the place assigned for 
holding assizes. Thereupon the court issued compulsory process 
against the same jurors, which took the form of a writ of distringas 
in the King's Bench and a writ of habeas corpora juratorum in the 
Common Pleas. In the first mentioned writ, the sheriff was com- 
manded to distrain the jurors by their lands and goods, so as to 
compel their appearance at the subsequent day, either before the 
court itself, or be/ore the judges of assize, if they should previously 
come to sit in the county. 

The writ in the CommoD Pleas run to the same effect, except that 
it commanded the sheriff to have the bodies of the jurors there.^ 
It may be observed that the precise phrase of nisi prius is not used 
in these writs, but that they contain alternative commands which 

 

have the same effect.^ As the judges of assize were certain to 
come, the sheriff, in obedience to the writs, returned the jury to 
appear before them where the trial of the issue is had. Among the 
judges of assize were usually two judges of the courts at Westmin- 
ster. It is thus seen that two distinct writs were required to 
furnish a jury in the trial at nisi prius, the venire facias, and either 
the distringas or habeas corpora, although nothing was done under 
the first writ. To enable the judges of assize to try the issue 
intelligently, a record was made in the court above and transmitted 
to the court below, reciting the pleadings, the respite of the jury, 
and award of compulsory process, which was known in practice as 
the nisi prius record.' 

In jury trials at nisi prius, or before the bar of the court, the 
testimony of all witnesses was submitted viva voce in the presence 
of the jury. The parties and all interested in the event of the suit, 
were disqualified to act as witnesses. 

1 Steph. PI. so. * Steph. PI. 78, 79. 

a Smith, Ac. 260, 251. 
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While trial h^ th6 judge witkout a jury has come to be the nor- 
mal mode 0^ ttkl in England, the right ot either party to a jury is 
still preserved in purely common law actions.^ 

In the United States the right of trial by jury as Used in common 
law actions has been preserved by a provision to that effect in the 
Federal Constitution and most of the State Constitutions. Able 
and exhaustive historical statements of the origih and development 
of trial by juty will be found in the Harvard Law Review.^ 

Article IL 
Verdict. 



Sec. 363. Form and Tenor. 

" 364. Variance. 

" 36.5. Demurrer to Evidence. 

*' 366. Special Verdict. 

" 367. Special Case. 



Sec. 368. Exceptions. 
" 369. Motion for New Trial 
** 370. Motion in Arrest. 
" 371. Motion for Judgment non ob- 
stante veredicto. 



Sec. 372. Motion for Repleader. 

Sec. 363. fe^orm and Tenor. The verdict must be responsive 
to the issue submitted for trial. It is usually in general terms '' for 
the plaintifif," or "for the defendant" When for the plaintiff, it 
contains a finding of the amount of damages to which they think 
him entitled, when damages are claimed in the action. When 
separate and distinct issues are submitted for trial, there should be 
a finding on each one of them. The jurors must all agree to the 
verdict ; and after it was rendered it was entered on the back of the 
nisi prius record and was called the postea, from the name in Latin 
with which the recital began.* 

Sec. 364. Variance. It was incumbent on the party upon 
whom the burden of proof rested to establish the substance of the 
issue in his favor by competent evidence to that effect. If there 
was a total failure of proof, it was the duty of the jury to find the 
issue in favor of the opposite party. When there was a disagree- 
ment or discrepancy between the allegations of the issue and the 
proof in sonie particular point or points only, the disagreement was 
called a variance. Such variance was at common law as fatal to 
the party on Vhom the proof lies as a total failure of evidence, the 
jury being bound vipon variance to find the issue against him. 

1 BegolatioDS 2-7; Order 36. Thayer; 10 Harr. Law ^V. 150, 
(1883.) Stephens. 

« 5 Hanr. Law Rev. 249, 295, 357, * Steph. Fl. 87. 



810 CIYTL PROCEDURE. [CHAP. XIV. 

The serious consequences of a variance at common law have 
been greatly obviated in modem times by statutes allowing amend- 
ment of the pleadings at the trial in cases where the variance is 
not material to the merits of the cause, and where there is no 
reason to believe that the opposite party has been prejudiced by 
the mistake.^ 

Sec. 365 Demnrrer to Evidence. When a party disputed 
the legal effect of evidence offered, he was at liberty to demur to 
tlu evidence, which was analogous to a demurrer in pleading. 
Upon joinder in this demurrer by the opposite party^ the jury was 
generally discharged absolutely or conditionally ; and the demurrer, 
being entered of record, was argued and decided in the court in 
bank. As to the nature, tenor, and consequences of a demurrer to 
evidence, the student is referred to a filler statement, following our 
treatment of the subject of demurrer in the pleadings.* 

ScE. 366. Special Verdict Another and more common course 
to determine the legal effect of the evidence was to obtain from 
the jury a special verdict in lieu of the general one which has been 
described.* 

The jury have an option, instead of finding the negative or afftrm- 
ative of the issue as in a general verdict, to find all the facts of the 
case as contained in the evidence before them, and after so setting 
them forth to conclude to the following effect : " that they are igno- 
rant in point of law on which side they ought upon these facts to 
find the issue ; that, if upon the whole matter the court shall be of 
opinion that the issue is proved for the plaintiff, they find for the 
plaintiff accordingly, and assess the damages at (a stated sum); 
but if the court is of an opposite opinion, then vice versa!' ^ After 
the jury has found the facts, the form of verdict is adjusted by the 
court without further interference of the jury, and is entered of 
record.' If the decision of the judges is not satisfactory to the 
losing party, he is at liberty to prosecute a writ of error. Whether 
the jury shall render a general or special verdict is entirely within 
the discretion of the jury ; and the party asking for a special ver- 
dict may be driven to a demurrer to the evidence if he wishes to 
put his objection on record for the purpose of a writ of error. 

Sec. 367. Special Case. If, however, the objecting party does 

1 Steph. FL 86. « Steph. PI. 91. 

< See Seo. 242. » Steph. PI. 01. 

» Steph. H. 91. 
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not wish to put the legal question raised by his objection on record 
with a view to a writ of error, bnt desires merely to obtain the 
decision of the court in bank, he may omit demurring to evidence 
or asking for a special verdict, but submit to a general verdict 
subject to a special ease ; that is, to a written statement of all the 
facts of the case, drawn up for the opinion of the court in bank by 
the counsel and attorneys on either side, under direction of the 
judge at wisi privs, according to the principle of a special verdict, 
as just explained. The party for whom the general verdict is so 
given is of course not entitled to judgment till the court in bank 
has decided on the special case ; and according to the result of that 
decision the verdict is ultimately entered either for him or his 
adversary.^ A special case is not like a special verdict entered on 
record; and consequently a writ of error cannot be brought on 
this decision.^ The settlement of the facts of a special case de- 
pends upon the agreement of the counsel of the respective parties. 
If they fail to agree on the facts no special case can be certified to 
the court in bank.' 

ScE. 368. SxceptioiiB. In the progress of a trial it is the 
province of the judge to decide on the admissibility of evidence, 
and on its legal effect, when objection is taken by either of the 
parties. If either of the parties is dissatisfied with the decision^ 
and is content to refer it to thei Superior Court in which the issue 
was joined, he is at liberty to do so by means of a motion for a 
new trial, which will be presently considered. But if he desires 
to obtain the revision of some court of appellate jurisdiction, it is 
necessary that the question of law be put on record in accordance 
with the provisions of an early statute ;^ and this is done pending 
the trial by means of a bill of exceptions, that is, a statement in writ- 
ing of the objection to the decision, to which statement, if truly 
made and tendered to the judge, he is bound to set his seal in con- 
firmation of its accuracy. The allowance and sealing of the bill 
make it a part of the record in the cause for use only in the appellate 
court.^ The cause then proceeds to verdict as usual, and the oppo- 
site party for whom the verdict is given is entitled as in the com- 
mon course to judgment upon such verdict in the court in bank, 
for that court takes no notice of the bill of exceptions.' But after 



1 Steph. PL 93. 
s Steph. PI. 03. 



• 3 & 4 Wm. IV. e. 42, s. 25. 
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judgmeht the whole record is removed into the appellate court by 
writ 6! error, where the questions disclosed in the bill of exceptions 
are reviewed and decided b; the latter court. 

Sec. 369. Motion for New Trial If, however, the objecting 
and defeated partjr is content with a review of the disputed points 
by the same court in which the issue was joined, he may after 
verdict bring them to its attention by a motion for a new trial 
He may likewise make this motion when he thinks the evidence 
against him is not sufEicient in law to justify the verdict, even 
where no adverse opinion has been expressed by the judge. This 
motion in a case sent below for trial is made in the Superior Court 
within four days after the return of the record there. If in a case 
tried at bar, it should be made within four days from the date of 
the trial ; it being the practice of the upper court, in which only 
the judgment can be rendered on the verdict^ to bold up the entry 
of judgment during that time, and until the disposition of the 
motion.^ It is not within the scope of this treatise to consider in 
full the grounds upon which a motion for a new trial will lie. 
When the ground of the motion does not appear of record, it was 
usual to establish it by affidavits. A motion for a venire facias 
de novo, which lies when by reason of some irregularity or defect 
in the practical course of proceedings on the first venire or the 
trial, rather than on the merits, the proper efifect of that writ 
has been frustrated or the verdict become void in law, is in sub- 
stance a motion for a new trial, and is properly classed with such 
motions.^ 

Sec. 370. Motion in Arrest of Judgment This motion dif- 
fers distinctively from a motion for a new trial, although, like that 
motion, it must 136 made in the court in which the issue was joined 
and within the same period of time. It was only an unsuccessful 
defendant who could make the motion. It was in form a motion 
that the judgment for the plaintiff be arrested or withheld, on ihe 
ground that some error appeared on the face of the record which 
vitiated the proceedings culminating in the verdict It was neces- 
sary that the error should be manifest on the face of the record, 
and tli^t it should be (after passage of the statutes of amendments 
and jeofails) an error in the substance of the proceedings, and not 
in the form.' For a full consideration of the nature and scope of 

s Steph. PI. 04. • Stoph. FL 96. 

s Steph. PL 100. 
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this motiou, which is involved in the law of pleading as well as 
in that of practice, the reader is referred to Steph. PI. d7, hote 7, 
Second Appendix by Mr. Heard; and to Gould's PL, c. x. 

Sec. 371. Motion for Judgment non obstante ▼eredicto. 

This motion was always made bj the plaintiff, and nearly always 
when the verdict was for the defendant It was a motion that the 
court in which the issue was joined should render judgment in favor 
of plaintiff without regard to the verdict obtained by defendant. 
It was made in cases where, after a pleading by the defendant in con- 
Jession and avaidarice, as, for example, a plea in bar and issue joined 
thereon, and verdict found for the defendant, the plaintiff, on retro- 
spective examination of the record, conceives that such plea was bad 
in substance, and might have been made the subject of demurrer on 
that ground.^ If the plea was substantially bad in law, the verdict, 
which merely shows it to be true in fact, could not justify a judg- 
ment in defendant's favor, while on the other hand the plea, being 
in confession and avoidance, involves a confession of the plaintiff's 
declaration, and shows that he was entitled to maintain his action.' 
In other words, the matter of the plea in defence is bad, while the 
'Confession which it implies is good ; and for that reason the plain- 
tiff on the face of the record is entitled to judgment as upon confes- 
sion. In such case the court gave judgment for plaintiff without 
regard to the verdict It was also called a judgment as upon con- 
fession.' 

Sometimes it is expedient for the plaintiff to move for judgment 
non obstante veredicto, even though the judgment be in his favor ; 
for if, when the matter of defence in the plea of confession and 
avoidance is bad, he takes judgment as upon the verdict, it has 
been held that such judgment would be erroneous, and that the 
only safe course is to take it as upon confeseion, — that is, on the 
{)leadings, and not on the verdict* In such case the verdict is 
ignored in like manner as if it was against him. 

Seo. 372. Motion for a Repleader. This motion may be 
made by the unsuccessful party, whether plaintiff or defendant, 
when he conceives that the issue joined was an immaterial issue, 
that is, not taken on a point proper to decide the action.* 

Either of the parties may, from misapprehension of law or over- 

« • 

^ Steph. PI. 97. « Steph. PI. 9^. 

« Steph. PL 98. < Steph. PI. 98. 

• Steph. PL 98. 
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sight, have passed over withcmt demurrer a statement on the other 
side insufficient and immaterial in law ; and an issue of foot may 
have been ultimately joined on such immaterial statement ; and so 
the issue will be immaterial, though the parties have made it the 
point in controversy between them.^ 

It is obvious that this result might often happeil in a system of 
pleading which required the parties to eliminate from their contro- 
versy all material issues except one. 

If the issue joined be on a fact immaterial to the decision of the- 
action, it is evident that, whether this issue be found for the plain- 
tiff or the defendant, it will remain equally uncertain whether the 
plaintiff is entitled or not to maintain his action. In such case,, 
therefore, the court, not knowing for whom to give judgment, will 
award a repleader, that is, will order the parties to plead de nawy 
for the purpose of obtaining a better issue.^ 

It was a well settled rule that a repleader will not be awarded 
except when complete justice cannot be otherwise obtained. 

Although joinder may have been taken on an immaterial issue,, 
yet a repleader will not be awarded if it appear from the record 
that, had the pleadings been correct, the decision must neverthelesa 
be the same.' 
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Sec. 377. Signing and Enrolment 
" 378. Audita Querela. 
" 879. Writs of Error. 
" 880. Writs of Error, continaed. 



Sec. 373. Prefatory. In discussing the nature of the different 
actions and defences, it has been necessary to consider in connec- 
tion with them the kinds of 'judgment applicable to or resulting 
from them ; and therefore it is believed that it will be suJQScient in 
this place to enumerate and briefly define the various kinds of 
judgments, and to explain more fully the features common to final 
judgments in ordinary actions at common law. 

Sec. 374. Defined. In defining a judgment the authors and 
jurists of ancient times affected to represent it as the determination 
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and sentence of the law, and not the determination or sentence of 
the judge pronouncing it,^ believing that it would more efifectually 
command the obedience of suitors and the approbation of the com* 
munity if it was regarded as the act of the law, which was ac^ 
knowledged to be binding on all, rather than the act of judges, who 
were known to be fallible like other men. Accordingly, we find 
this representation embodied, not only in the ancient definition of 
a judgment, but also in the style and form of it. '' Judgments are 
the sentence of the law, pronounced by the court upon the matter 
contained in the record." ' " Judgment is the conclusion of law upon 
facts found or admitted by the parties, or upon their default in the 
course of the suit"^ 

In the style of the ancient judgment, all mention of it or the 
action of the judges is avoided; it is not decreed or resolved by the 
court, but it "is considered by the court" (consideratum est per 
curiam) that the plaintiff do recover his damages, his debt» his 
possession, and the like ; which implies that the judgment is none 
of their own, but the act of law, pronounced and declared by the 
court.* 

It is needless to remark that this view of the nature of a judg- 
ment is not strictly accurate ; if it were, there never could be an 
erroneous judgment. In consequence of this, the old definition has 
undergone a slight modification in modem times. A judgment is 
the official and authentic decision of a court of justice upon the 
respective rights and claims of the parties to an action or suit 
therein litigated and submitted to its determination.* 

This definition represents what is commonly meant by the word 
judgment when it is used without any qualifying terms, that is, a 
final judgment. The fact that it is often used as applying to de- 
cisions which determine rights of the parties upon pleadings and 
issues before final disposition of the case, or disposition on trial of 
its merits, furnishes the ground for dividing judgments into two 
general classes, viz. interlocutory judgments and final judgments. 

Sbc. 375. Interlocutory Judgments. An interlocutory judg- 
ment is one given in the progress of a cause upon some plea, pro- 
ceeding, or default, which is only intermediate, and does not finally 
determine or complete the suit* This definition includes what 

1 8 BL Com. 89(1. * Black's Diet, Judgment ; Whit- 

a 8 Bl. Com. 895. well v. Emory, 8 Mioh. 84, 88. 
• 2 Tidd, Pr. 980. • 8 Bl. Com. 896. 

« 3 Bl. Com. 896. 
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may be called interlocutory judgments proper ; that is, judgments 
which dispose of issues but do not terminate tne suit, as in sub- 
division 9 of this section. The term has also been applied to 
judgments occurring in the progress of the cause which terminate 
the suit, without reaching the trial of an issue on the merits, as in 
the other subdivisions, 'there is quite a variety of these judg- 
ments, some rendered l^etore issue joined, some after issue joined 
and before trial of issue, and others after trial of issue. 
They are as ifoUows : — 

1. JudgmeDt by Default of Appearance. In a real (though not in 
a personal) action, if the defendant fails to appear after service of 
process, judgment of default may be given against him for his de- 
fault, and the plaintiff was awarded recovery of the estate sued for.^ 
In person^al actions judgment on the merits could not be given upon 
default of appearance in ancient times. When such judgments 
came to be given in personal actions, they were interlocutory in 
the first instance, and the court or jury at the same time or after- 
wards, according to the nature of the demand, assessed the damages 
for a final judgment of recovery.^ 

2. Judgment by nil dioit. In actions real, mixed, or personal, if 
after appearance, the defendant neither pleads nor demurs ; or if 
after plea, he fails to maintain his pleading till issue joined, by 
rejoinder, rebutter, &c., judgment will be given against him for 
want of a plea, which is called judgment by nil dicit. The same 
judgment of recovery follows as in case of a default of appearance.' 

3. Judgment by non sum informatue. If instead of a plea, defend- 
ant's attorney says he is not informed of any answer to be given to 
the action, judgment will be given against him, which is called 
judgment by non sum informatus; and includes or is followed 
with a judgment of recovery as in defaults.* 

4 Judgment by Confession. Instead of a plea the defendant 
may choose to confess the action, or after pleading he may at any 
time before trial confess the action and withdraw his plea or other 
allegations ; and the judgment against him in either case is called 
a judgment by confession. In the latter case, it is said to be by 
confession rdicta verijicationefi Final judgment of recovery fol- 
lows. 

I Booth, 232. _ « Steph. PI. lOd. 
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5. Judgment of non prosequitur. This judgment may be given 
against (tie plaintiff in any class of actions for hot declaring, or 
replying, or surrejoining within the period of time allotted to him 
for that purpose by the law or rules of the cburt.^ The effect of 
such judgment is to abate the suit. 

6. Judgment of nolle prosequi. This judgment is entered against 
the plaintiff when he does not merely neglect to plead, but when 
without previous failure in that respect he appears and declares 
that he will not further prosecute his suit. Upon this declaration 
being made, an entry is made on the roll in the nature of a judg- 
ment of a direction that all further proceedings be stayed, which 
was called a stet processus ; that is, that the process may stand. If 
he declares that he vnthdraws his suit, the judgment is called a 
judgment of retraxit. If he asks that his writ (breve) or declara- 
tion (fiarratio) be quashed after plea in abatement, the judgment 
entered is called a judgment of cassetur hreve or cassetur narratio. 
A judgment of retraxit operates as a voluntary renunciation of his 
claim, and constitutes a bar to any other suit or action on it. 
These judgments may be suffered at any stage of the proceedings 
before verdict or trial of the issue.* 

7. Hespondeat ouster. When the court sustained a demurrer 
going to the merits of the action, or decided on an issue of law, any 
other dilatory plea in favor of the plaintiff, the judgment upon it 
was respondeat ouster ; that he answer over to the action.^ This 
was clearly an interlocutory judgment in the sense that it deter- 
mined an issue in the progress of the suit ; but only for the purpose 
of allowing another issue to be taken to the same matter. If the 
defendant failed or refused to raise an issue of fact, then a judg- 
ment on the issue was awarded, which would be interlocutory 
again or final, according to the nature of the issue. 

8. Judgment of Nonsuit. This judgment is given against the 
plaintiff when on trial by jury the plaintiff, on being called at 
the instance of defendant to be present in court while the jury 
give their verdict, fails to make his appearance.* Judgment of 
nonsuit is also given when, after the cause is called for trial, the 
plaintiff fails to appear upon call of the court made upon demand 
by defendant/ So if, istfter issue is joined, the plaintiff neglect to 

1 Steph. PL 109. « Staph. PI. lOQ. 
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bring such issue on to be tried in due time, as limited by the 
course and practice of the court in the particular case, judgment 
will be given against him for his default in that respect ; which is 
called judgment cts in case of nonsuit} A similar judgment can 
also be directed by the court at nisi prius, when the plaintiff's 
evidence clearly fails in point of law to sustain the issue.^ 

9. Judgment that the Plaintiff onght to recover his Damages. This 
is the interlocutory judgment which is usually meant hj that 
name. When any interlocutory judgment of the foregoing classes 
is intended, the technical names of them as judgments by default, 
nil dicU, &c., were usually employed. This judgment was rendered 
only in cases in which an issue of law or fact was joined and tried 
by the court without a jury, and was found for the plaintiff, and it 
became necessary to call a jury, to assess the damages in order to 
fix the amount of recovery for.a final judgment It was anciently 
rendered only in actions sounding in damages, a.nd was out of place 
in suits for the specific recovery of lands, goods, or liquidated sums 
of money, as in actions real or mixed, or in debt or detinue. When 
the court tried an issue of law or fact for the plaintiff, if the issue 
was of such a character that it could compute or fix the amoant of 
recovery without the aid of a jury, it rendered final judgment 
thereon ; otherwise, it directed a writ of inquiry to be issued to the 
sheriff of the proper county, commanding him to inquire into the 
amount of damages sustained by a jury of the county. There 
were changes in the law and practice which enlarged the right of 
the judges in respect to entering final judgment.® 

If the issue be one of fact and is tried by a jury, then the jury 
at the same time that it tries the issue assesses the damages, upon 
which final judgment is rendered.^ 

There were two other interlocutory judgments proper, very 
similar in their effect, but known under different names, which 
may be mentioned here. 

Judgment quod partitio fiat. This judgment ordered that a 
partition be made in the common law action of partition, while the 
final judgment confirmed the partition after it had been made and 
reported to the court Partition was the only real action in which 
an interlocutory judgment proper was given.'^ In all other of the 

1 Stoph. PL 109. « Staph. PI. 106. 

< 2 Tidd. Pr. 868. * 1 Boecoe, 826 ; Freeman, Jndg. 

* See Judgment in debt, seo. 44. s. 8. 



JLBT. In.] TRIAL AND PB0GBBDIN08 THEREAFTEB. — JUD6MBMT. 819 

ancient real actions proper, the judgment was final upon default, 
demurrer, confession, or vetdict, because the thing demanded was 
certain.^ In mixed actions for the recovery of land and damages 
also, it is necessary to have a writ of inquiry upon default, confes- 
sion, &c., to ascertain the damages.^ 

Judgment quod oompotst This judgment ordered that the de- 
fendant account with the plaii^tiff. A final judgment of recovery 
for the balance found due to the plaintiff in Jthe accounting fol- 
lowed it. 

Sec. 376. Final Judgments. A final judgment properly so 
-called is the determination and completion of the issues, finally 
disposing of the case. It is distinguished from an interlocutory 
judgment proper in that it leaves nothing further to be done to end 
the litigation. 

1. Jadgmanta for Plaintiff. — Quod recuperet olauBe. If the 
action does not sound in damages, a decision of the issue whether 
by court or jury is followed by a final judgment that the plaintiff 
recover seisin, &c., or the debt, &c 

If the action sounds in damages, the final judgment given on 
assessment of damages by the jury trying the issue or assessing 
the damages on a writ of inquiry is that the plaintiff do recover 
Iiis damages in the sum assessed by the jury. In mixed actions, if 
the decision is by the court, it is interlocutory in the first instance, 
and final after assessment of damages. If tried by a jury, assess- 
ment is usually made at the same time, and final judgment fol- 
lows ; if damages are not assessed at that time, it follows after in- 
quiry and assessment of damages. 

The qtu)d recuperet clause, to the effect that the plaintiff do re- 
cover the thing sued for or the damages assessed by the jury, was 
the distinguishing feature in a judgment in an ordinary common 
law action. Without it the judgment would be without effective 
force, and would not justify any process of execution. 

2. Jndgmenta for Defendant. If the issue tried was decided in 
favor of the defendant, the final judgment depended upon the 
nature of the issue as raised by the plea. If the issue, whether of 
law or fact, arise on a dilatory plea, the judgment is that the writ 
or declaration be quashed upon such pleas as are in abatement 
of the writ or bill, and that the suit be stayed or respited until a 
fixed time upon such pleas as are in suspension only ; the effect in 

1 2 Rosooe, d26. a 2 Roecoe, 826. 
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the first case of coarse being that the suit is defeated, but with 
liberty to begin anotter in more correct form ; in the second, that 
the suit is suspenqed until the objection is removed. These judg- 
ments, although not conclusive of the merits, nevertheless dispose 
of the suit, and may be ranked as final.^ If the issue rise upon a 
declaration or peremptory plea to the action, the judgment for 
the defendant is in general that the plaintiff take nothing, &c., and 
that the defendant go thereof without day, which is called a judg- 
ment of nil capiat} 

3. Coate. At common law neither party was entitled to costs.^ 
The right to recover costs rested upon statutes.^ Judgment in 
most personal and mixed actions, whether upon issue or by default,, 
confession, &c., contains as a part of the adjudication a recovery 
of costs against the defeated party, which are taxed by an oflBcer of 
the court.^ 

4. Capiatur and Miaericordia. Another feature which anciently 
attended all judgments at law was that the defeated party was re- 
garded as having become liable to punishment as for an offence ; 
and this liability was incorporated in the judgment* 

If the plaintiff failed in his suit of any description whatever, he 
and his pledges for prosecution could be, and invariably were, 
amerced in a small pecuniary sum for having made a false claim. 
He could be imprisoned by the' King if he failed in the endeavor 
to reduce a freeman to villenage.^ He might also be fined in case 
of fraud or deceit to the court, or for malicious or vexatious suits. 

If the defendant failed in his defence, and verdict went against 
him, he was punished with fine or amercement according to the 
nature of the action. In all actions in courts of record sounding 
in force, or of falsehood in denying his own deed, or unjustly 
claiming property in replevin, or of contempt in disobeying the 
command of the King's writ, or the express provision of any 
statute, he was adjudged to be liable to arrest until he paid a fine 
to the King ; and the judgment contained the award of a capias pro 
fine. In all other cases he was liable to amercement, which was a 
more merciful punishment in the form of a small pecuniary pen- 
alty assessed by the jury. This punishment was contained in the 

1 Steph. PL 107. VIII. c. 19, s. 8 ; 23 Hen. VIII. c 16, 
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phrase which declared that he had of ended, and that he be ia; 
mercy (miserieordia) to the King, or lord, as the case might be. 

These fines and amercements, which anciently were important 
and very numerous, by virtue of statutes and the practice of the 
courts, ceased to be actually imposed.^ The judgments, however^ 
long after this continued to recite the old phrases of capiatur and 
miserieordia, and they have been very generally regarded as dis- 
closing the proper test for determining the right of joinder in, 
common law actions.^ 

Sec. 377. Signing and Enrolment. Jiidgments, like the 
pleadings, were formerly pronounced in open court, and are still 
always supposed to be so. But by a relaxation of practice there is 
now, in general, except in the case of an issue of law, no actual 
delivery of judgment in court or elsewhere.* When the cause is in 
such a state in the court having authority to give judgment that 
by the course of practice the plaintiff or defendant is entitled to 
judgment, he obtains the signature or allowance of the proper 
officer of the court, expressing generally that judgment is given in 
his favor ; and this is called signing judgment, and stands in the 
place of the actual delivery thereof by the judges themselves.^ 
Upon authority of this allowance, the attorney enters the judg- 
ment for his client on a roll of parchment, which includes all the 
proceedings up to that point, and is completed by that entry, and 
is called the judgment roll.* This roll is deposited in the treasury 
of the court. 

Sec. 378. Audita Querela. When, after rendition of judg- 
ment, anything took place which operated as a discharge or release 
of judgment, but which did not appear of record, the defendant was 
at liberty to sue out of Chancery, or out of the court where the record 
remains, a writ of audita querela.^ This writ is in the nature of a 
bill in equity. It is directed to the court, or returnable to the 
court, where the record remains, stating that the complaint of the 
defendant has been heard (avdita querela defendentis), setting out 
the matter of the complaint, and directing the court to call the 
parties before it, and, having heard their allegations and proofs, to 
cause justice to be done between them.^ The use of this writ has 

1 Steph. PI. 110; 3 B1. Com. 899 « Sieph. PI. Ill, 112, 118, 114. 
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been superseded by the practice of the courts in granting summary 
relief against the injustice complaiit^d of on motion made before 
them. 

Sec. 379. Writs of Error. — 1. The Writ of Brror in OanenO, 
as it is called, is an original writ sued out of Chancery, directed to 
the judges of a court of record in which judgment has been given, 
commanding them to send the record to another court of appellate 
jurisdiction ; and is in the nature of a commission to the judges of 
the appellate court, by which they are authorized to examine the 
record, in order that some alleged error in the proceedings may be 
corrected.^ The object of the writ is to reverse or modify the 
judgment for some error of law of a substantial kind appearing on 
the f£u» of the record. Matters not appearing on record constituted 
no ground of error in the judges, not being supposed to have entered 
into their consideration of the case.^ 

The judges were, in contemplation of law, bound to examine the 
whole record before giving final judgment, and then to adjudge 
either for the plaintiff or defendant, according to the legal right as 
it may on the whole appear, — notwithstanding, or without regard 
to, the issue in law or fact that may have been raised and decided 
between the parties ; and this because the pleader may from mis- 
apprehension have passed by a material question of law without 
taking issue upon it. Therefore whenever, upon examination of the 
whole record, right appears on the whole not to have been done, 
and judgment appears to have been for one of the parties when it 
should have been for the other, this will be error in law within the 
meaning of the writ for correction of errors.' And it will be equally 
error in law, whether it was developed by demurrer or on an issue 
of fact, or in the absence of an issue.* The entry of a judgment in 
a wrong form inappropriate to the case will be error in law. Writs 
of error suggesting error in the proceedings of any one of the three 
Superior Courts were made returnable in the Court of Exchequer 
Chamber, which consisted of the judges of the other two courts. 
For error of the Exchequer Chamber the writ of error was return- 
able to the House of Lords. 

SEa 380. Writs of Error, continued. — 2. Writ of Brror co- 
ram nobis or coram ▼obiB. This ancient writ differed from the writ 
of error proper, both in substance and form. In the first place, it 

1 Steph. PI. 117; 2Tidd, Pr. 1134. « Steph. PI. 120. 
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issued to correct errors of fact, and not errors of law. Moreover, 
the errors of fact capable of being corrected through it were of a 
very limited class, which will be presently described. In the next 
place it commissioned the judges to whom it was addressed to cor- 
rect the error of fact which preceded the entry of their own judg- 
ment It was not returnable to any appellate court. The record 
was not sent to such court, but remained in the court where the 
judgment was rendered, for correction of. the error by the judges of 
the court in pursuance of the command of the writ When it was 
addressed to the judges of the King's Bench, it was called a coram 
nobis, because the record was stated to remain before us (the King), 
that being the court in which the King himself theoretically dis- 
pensed justice. If it was addressed to the judges of the Common 
Pleas, it was called a coram vobis, because the record was stated 
to remain before you (the judges of the Common Pleas), where the 
King's actual presence was not contemplated by law.^ 

The character of the facts constituting error within the meaning 
of this writ will have to be defined. It should be borne in mind, 
as formerly observed, that no appeal in the English law from the 
decision of an issue of fact was allowed, except in the way of mo- 
tion for a new trial ; and that this motion was addressed to, and 
heard by, the judges of the court in which the issue was joined, 
and by whom judgment on the verdict was to be rendered. A wrong 
decision of this motion was not error of the court in that technical 
sense to which a writ of error refers. The granting or refusal of a 
new trial was in English practice treated as an act within the dis- 
cretion of the judges of the court in which the issue was joined, and 
was not subject to review by the appellate court. That court cor- 
rected errors of law only as they appeared on the record proper, or 
in a bill of exceptions which had been allowed as part of the record. 
If a matter of fact, such as a lease, should exist which was not brought 
into issue, but which if brought into issue would have led to a dif- 
ferent judgment, the existence of such fact does not, after judg- 
ment, amount to error in the proceedings, and consequently cannot 
furnish any ground for the action of a court of error.*^ But there 
are certain facts which affect the validity and regularity of the legal 
proceeding itself ; such as the defendant having, while under age, 
appeared in the suit by attorney, and not hygtuirdian, or the plain- 
tiff or defendant having been a married woman when the suit was 

1 2 Xidd, Pr. 1186, 1187. > Staph. PL 119. 



324 CIVIL PBOCEDUBB. [CHAP. XIV. 

commenced. Such facts as these, however late discovered and al- 
leged, are errors in fact, arid suflScient to reverse the judgment 
upon writ of error. To such cases the writ of error coram nobis or 
coram vobis applies, because the error in fact is not an error of the 
judges, but a mistake or oversight of the parties which vitiates 
the judgment.^ 

In obedience to this writ, the judges themselves corrected the 
error of fact by reversing the judgment. As the same result could 
be obtained on a motion for a new trial, the latter method of redress 
practically superseded the writ, and it became quite obsolete in 
English practice. 

The mere issue and delivery of the writ of error entitled the 
plaintiff in error to a supersedeas of final process in execution of the 
judgment^ . The inconvenience which resulted to the defendant in 
error from the issue of groundless writs led the courts to adopt the 
practice of withholding a supersedeas until some manifest error 
was shown to the justices of the court in the record of the case.* 
It was afterwards provided by statutes passed at different times, 
and applying to most cases, that a supersedeas should not be granted 
' until a good and sufficient bond was furnished by the plaintiff in 
error to prosecute the writ with effect, and in case of affirmance 
to pay the debt, damages, and costs awarded on the former judg- 
ment, and the costs and damages to be awarded for the delaying of 
execution.* 

The proceedings and practice attending the prosecution of a writ 
of error are not within the scope of this treatise ; and for a full 
treatment of them as prevailing at common law the student is 
referred to Tidd's Practice.* 

Aeticle IV. 
EoDecution, 

Sec. 381. Defined. I specific Property or to compd the Pw- 

** 382. ExecatioD for the Recovery of | formance of some special tbing. 
Sec. 383. Executions in Actions for the Recovery of Money. 

Sec. 381. Defined. An execution in the usual legal sense is a 
judicial writ grounded on the judgment of the court from which it 
issues ; and is supposed to be granted by the court at the request of 

1 Staph. R. 119. * 2 Tidd, Pr. 1149, 1160 ; Staph. 
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the party at whose suit it is issued, to give him satisfaction on the 
judgment standing in his favor.* Therefore an execution cannot be 
sued out of one court upon a judgment obtained in another. While 
supposed to be actually awarded by the judges in court, no such 
award is in general actually made. The successful party having a 
right to an execution upon the judgment rendered, as a matter of 
course, unless a stay or supersedeas has been granted, sues it out of 
the proper office in the form adapted under the law to the form of 
action and nature of the judgment to be carried into effect Accord- 
ingly, we find executions falling properly into two general classes, 
following the nature of the judgments to be enforced. 

1st Those in which some specific thing, real or personal, is 
recovered, or some special thing to be done. 

2d. Those in which money only is recovered, as a debt or 
damages. 

I think it will be sufficient for the purposes of this treatise to 
mention the different kinds of execution by the technical names by 
which they were generally designated, and to indicate briefly their 
nature. 

Sec. «382. Execntioiui in Actions for the Recovery of 
specific real or personal Property from the Defendant, or 
to compel him to do or render some special Thing which 
the Judgment requires him to do or render. 

1. Writ of Habere faoias seisinam. This writ issued only in the 
ancient real actions in which a freehold was recovered. It was a 
command to the sheriff that he cause the demandant to have seisin 
of the land recovered. Under this writ the sheriff invested the 
demandant with the freehold he had recovered by giving him actual 
possession of the land.' Being put in actual possession, he is 
deemed to hold it in pursuance of the judgment giving him a free- 
hold estate. If after judgment he should succeed in acquiring 
possession by ejitry, the judgment will be regarded as executed, 
and he will be invested with the freehold.^ 

2. Writ of Habere facias posaessionem. This writ issued to the 
sheriff upon a judgment for plaintiff in ejectment, commanding that 
he cause the plaintiff to have possession of the term recovered by 
him. It was executed like the writ for seisin, by giving plaintiff 
possession of the land described in the leasehold term, which under 

I Impey's E. B. s 2 Roscoe, 311. 
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the judgment he had the right to possess for the unexpired part of 
the term.^ 

3. Writ of Glexlco admittando. This writ issued to the plaintiff 
upon his recovery of a benefice in a quare impedit or assize of dar- 
rein presentment. It is directed, not to the sheriff, but to the bishop 
or archbishop, requiring him to admit and institu^ the clerk of the 
plaintiff ; which being done operates as a removal of the wrongful 
incumbent, who is thus said to be removed in due manner after 
judgment given in the action.^ 

4. "Writ to abate a Nuisance. This writ issued in the ancient real 
actions of assize of nuisance and quod permittat prostemere, where, 
besides recovery of damages, the judgment in the former is that the 
plaintiff have the nuisance abated ; in the latter, that the defendant 
permit the plaintiff to abate it.^ A writ issues to the sheriff to abate 
or remove the nuisance or hindrance at the charge of the defendant 
when he fails to abate it or to permit the plaintiff to do so.^ These 
ancient actions having been displaced by actions on the case, in 
which no abatement can be adjudged, or by bill in equity, the writ 
of execution at law to abate a nuisance has become obsolete.^ 

5. "Writ De retomo babendo. This writ issued in favor of the 
defendant in the action of replevin, when the plaintiff was defeated 
and judgment was rendered in favor of defendant that he have 
return of the property replevied by the plaintiff.* If the sheriff 
could not find the property, and made return that it was eloigned 
and removed to places unknown, the defendant was entitled to the 
writ of capias in withernam, directed to the sheriff, commanding 
him in effect to take in withernam (by way of reprisal) the cattle, 
goods, and chattels of plaintiff to the value of the property re- 
plevied, to be delivered to the defendant to be kept by him till the 
sheriff can cause the replevied goods to be returned.^ But on the 
plaintiff tendering the damages expressed in the judgment, which 
represented the arrearages of rent to the extent of the value of the 
goods distrained, and submitting to a fine, the process in withernam 
was stayed.® 

6. "Writ of Distringas in Detinue. Although the plaintiff in det* 
inue, when the issue terminated in his favor, obtained a judgment 
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that he recover the personal property sued for, or the assessed 
value thereof if he cannot have the property,^ the writ of exe- 
cution issued on the judgment at common law to the sheriff did 
not assume to place the plaintiff in possession of his property. A 
writ of distringas issued to the sheriff, commanding him to compel 
the defendant to deliver the goods to plaintiff by repeated distresses 
of his chattels. If the defendant continued obstinate, then the 
sheriff, under the alternative order of the writ, made the assessed 
value of the goods out of the person and goods of the defendant, as 
authorized by law in the execution of money demands.^ 

It thus appears that in both detinue and replevin, if the wrong- 
doer be very perverse, the process may fall short of compelling 
him to restore the identical goods taken or detained ; but that he 
has his election to deliver the goods or their value.^ 

As to modem enactments to enforce delivery of specific chattels, 
see section 85. 

Sec. 383. Exacutions in Actions for the Recovery of 
Money. 

1. "Writ of Capias ad satiafaoiendnni. This writ issued to the 
sheriff commanding him to take the body of the defendant and 
have it in court on a certain day for the purpose of satisfying the 
plaintiff of the debt or damages recovered. The effect of it was to 
deprive the defendant of his liberty until he made satisfaction of 
the debt or damages and costs.^ It issued only in cases in which 
the defendant could have been held to bail on mesne process.^ 
Privileged persons, peers or members of Parliament, and executors 
and administrators were exempt from this process.^ This writ 
might be sued out against the defendant's bail given in mesne process 
after it appeared in a scire facias'thsLt the defendant had failed to 
surrender himself as a prisoner, and his sureties had failed to pay 
the debt and costs.^ It was a writ of so high a nature (hat, when 
a person was once taken on execution of this writ, no other pro- 
cess could be sued out against his lands or goods.^ ' When im- 
prisonment for debt was abolished, the writ went out of use. 

2. Writ of Fieri fiioiaa. In this writ the sheriff is commanded 
that he cause to be made {fieri facias) of the goods and chattels of 

1 1 Chit. n. 126. » 3 Bl. Com. 414. 
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ihe defendant the sum of damages, or the debt recovered.^ This 
writ was issuable against privileged persons, peers, &c., as other 
.common persons ; and against executors and administrators, in 
which latter case the sheriff was commanded to make the debt or 
damages from the goods of the deceased.^ All tangible goods and 
chattels were subject to seizure under this writ, also chattels real, 
including estates for years, which were regarded as personal prop- 
ierty at common law.* The true test of availability of personal 
property under this writ for satisfaction of debts is the existence 
of the right of voluntary transfer by the owner as enjoyed by him 
at common law.^ 

3. Writ of ZieTari facias. This writ issued at common law, com- 
manding the sheriff to levy the plaintiff's debt on the lands and 
goods of the defendant As the lands themselves were not subject 
at common law to execution for debts, the sheriff in executing this 
writ levied on only the goods of the debtor and the profits and 
rents of his land.* There being no fixed return day to the execu- 
tion, the sheriff had authority to continue taking or receiving the 
rents and profits of the land until satisfaction of the judgment 
was accomplished.* To execute the writ, the sheriff had the right 
to enter upon the defendant's lands for the purpose of seizing bis 
goods and chattels, securing his growing crops, and collecting his 
rents and profits. But he could not take possession of the land, or 
displace the ownership or possession of the defendant in respect to 
the same.'' 

This writ was practically superseded by the writ of elegit, given 
by statute. 

3. "Writ of Elegit. This writ was authorized by an early statute,® 
for execution of a judgment for debt or damages ; or upon for- 
feiture of a recognizance taken in the King's Court.^ It was called 
an elegit because it rested in the choice or election of the plaintifi 
whether he would sue out this writ or one of the former. 

By virtue of this writ the sheriff seized the goods and chattels 
of the defendant, had them appraised, and (except oxen and beasts 
of the plough) then delivered them to plaintiff at such reasonable ap- 
praisement and price in part satisfaction of his debt.^^ If the goods 

» 3 Bl. Com. 417. « 3 Bl. Com. 418. 
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and chattels were not sufficient, then one half of his freehold lands, 
after their annual value was found by a jury, was set out by metes 
and bounds, and also delivered to the plaintiff to hold till out of 
the rents and profits thereof the debt was satisfied, or till the de- 
fendant's interest in the land expired.^ During this period the 
plaintiff is called tenant by elegit. The admeasurement, valua- 
tion, and delivery of lands under this writ was known as extending 
the execution of the writ over the lands subject to execution. 
This extent was effected by virtue of the writ of elegit without the 
aid of any further process.* This execution or seizing of land by 
elegit is of so high a nature that after it the body of the defend- 
ant could not be taken upon any other writ; but if the elegit 
could not be executed by delivery of lands because the defendant 
had none, and the goods levied upon were not sufficient to satisfy 
the judgment, a writ of capias ad satUfaciendum may then be had 
after the elegit? Body and goods may be taken in execution, or 
land and goods, but not body and land too, upon any judgment 
between subject and subject in the course of the common law.^ The 
King alone was always entitled to sue out execution against the 
body, lands, and goods of his accountant or debtor.* 

5. Writ of Bztendl facias. This was an ancient prerogative writ 
for obtaining satisfaction of debts due or assigned to the King, or 
found due to the King on an inquisition ; * and it issued only from 
the equity side of the Court of Exchequer.'' Its execution was 
directed against the body, lands, and goods of the Crown debtor.^ 
By this writ he was directed to inquire by a jury what lands and 
goods the defendant was seised of, and to appraise and extend them, 
and to take and seize the same into the King's hands.^ He was 
prohibited from selling the goods and chattels until further com- 
manded, and he was without authority to sell the lands. For the 
purpose of effecting a sale of the goods and chattels and lands, it 
was necessary that he should obtain for that purpose a further writ 
called a venditioni expon^as, or an order in the nature of such writ. 

There grew up a practice in the Court of Exchequer which was 
recognized and controlled by statutes, according to which a debtor 
of the Crown could invoke in his behalf the writ of extendi facias 

1 3 BI. Com. 419. « Watson on Sheriffs, 246. 

s Watson on Sheriffs, 208. 7 2 Tidd, Pr. 1048. 

• 8 Bl. Com. 419. * Watson on Sheriffs, 246, 249. 

* 8 Bl. Com. 419. • 2 Tidd, Pr. lOSa 
« 3 Bl. Com. 420. 
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for the purpose of collecting a debt of equal amount due him from 
any subject The benefit of the writ was accorded him upon the- 
suggestion or showing that the Crown would be in danger of losing 
its demand against him if he was not assisted by this writ to col- 
lect the debt due him from his debtor. It also could be invoked by 
a surety of a debtor to the Crown who had paid the debt of the 
Crown debtor.^ When this assistance was invoked in behalf of & 
debtor to the Crown for the enforcement of his debt against other 
subjects, or in behalf of a Crown debtor's surety, it was called a 
writ of extendi facias in aid.^ When employed only to collect 
debts directly due the Crown, it was called a writ of extendi facias^ 
in chief. The student is referred to Tidd'a Practice, in which will 
be found full particulars of the nature . of these writs, and of the 
proceedings under them.^ 

In modern times writs for the collection of debts or damages 
are in the nature of the common law writ ot fieri facias, and are 
directed against both lands and goods. 

1 2 Tidd, Pr. 1059, 1060. • 2 Tidd, Pr. 1048-1088. 

« 2 Tidd, Pr. 1069, 1060. 
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C!ONCLUSION. 

Sec. 384. Conclusion. In the foregoing pages I have en- 
deavored to present the main principles and leading features of 
Civil Procedure at Common Law. 

It is apparent that the most important and difficult part of it is 
contained in its pleadings. 

In closing this work I have thought it proper to mention, in a 
general way, some of the reasons accounting for the changes to 
which its system of pleading was subjected, whether emanating 
from the courts or from Parliament ; also for its final overthrow 
in the country in which it originated, and where it prevailed for 
more than seven hundred years. 

It is obvious that every system of pleading must aim to ascer- 
tain as definitely as possible the substantial matter in controversy 
between the litigants, so that it may be decided by the mode of 
trial furnished by its procedure for that purpose. 

Certainly the oral or written statements of the litigants must be 
accepted as the basis of every system of pleading. In all other 
systems, except that of the common law, the court at some stage 
of the proceedings is compelled to collect and declare from these 
statements the substantial points in issue between the litigants. 
It was peculiar to the common law system that the parties liti- 
gant were compelled by the courts so to make their statements in 
court as to disclose the matter in dispute between them. 

Anciently the parties were required to rest their claims and de- 
fences on a single fact or state of facts sufficient to sustain them. 
While a party might have several grounds for the same recovery 
or for the same defence, it was assumed by the courts that one 
ground was sufficient, and he was required to select the best one at 
his peril It will be seen that the issue thus raised between the 
litigants was single and certain. The tribunal in deciding this is- 
sue was relieved from considering anything else in the case. 
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Another feature which characterized the system in its oiigin 
and early development was that the plaintiff and defendant were 
relieved from stating with particularity, in the first instance, all 
the material facts of the claim or defence. 

It was sufficient for the plaintiff to state the ground or founda- 
tion of his action, — some matter prima fade sufficient to impose 
on the defendant the obligation to respond. The gist of the action 
was disclosed with sufficient certainty, while the inducement was 
briefly alluded to, or in many cases entirely omitted, — being im- 
plied as it were in the act of bringing the suit. The gist of an 
action on covenant consisted in the breach of it by defendant, and 
the plaintiff was relieved from alleging performance on his part 
of a condition precedent, that fact being left for the defendant to 
plead, if it were true.^ Special certainty or preciseness was deemed 
useless until it was seen whether the defendant would deny, in 
which event it could be supplied at the next stage of the pleading 
if necessary. In like manner, it was necessary for the defendant 
only to meet the gist of the count. By a mere denial he could not 
put in issue more than the gist or gravamen of the action, and 
then only in substance. Under such denial, special or affirmative 
defences were not allowable. And in making an affirmative de- 
fence it was sufficient to allege the foundation of it in substance, — 
sufficient to enable the plaintiff to reply to it Thus in covenant a 
general plea of performance was good, and imposed on the plaintiff 
the duty of particularizing the breach or breaches relied on, which 
he was excused from setting forth in the first instance in his 
declaration. 

Explanatory denials, which are as natural in pleadings as in 
ordinary conversation, were permitted free from the technicality 
and subtlety of the special traverse, as established in subsequent 
times. Litigants were required to plead truthfully, and to refrain 
from putting each other to proof of subordinate or incidental facts 
which were known by both parties to be true. An observance of 
this and other proper requirements was enforced by the harsh 
rule prevailing in the early age of civil procedure, to the effect that 
the plaintiff should pay a fine to the King for prosecuting an 
unfounded claim, and the defendant should be amerced in penal 
damages for making a false defence. 

^ Fble V. Tocheff , 48 £dw. III., f . e. 
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It must be admitted that the system as thus defined was admi- 
rably adapted to the trial of issues of fact by a jury. 

Neither can any better system be conceived of to serve the 
necessities of a rude people for a fair and intelligible trial 

It is believed to have reached its perfection as a system in the 
reign of Edward III. We have the declarations of eminent jurists 
to that effect. Lord Coke says that in the reign of Edward III. 
and upwfiurds, the pleadings were plain and sermble^ " ever more 
having chief respect to matter and not to forms of words," ^ and 
that in the reign of Edward III. " pleadings grew to perfection both 
without lameness and curiosity." ^ The declarations of Sir Mat- 
thew Hale and Lord Brooke are to the same effect.^ 

According to the admissions and complainings of the same and 
other authors, this primitive system of pleading commenced soon 
after the reign of Edward III. to lose its truth and simplicity in 
the corrupt practice of the bar, which grew up with the assent of 
the judges. 

The vicious results of this departure from the primitive system 
of pleading became very pronounced in the reign of Henry VIII., 
and are alluded to in the statutes of that and some of the subse- 
quent reigns, which were passed with the manifest purpose of 
correcting some of the mischiefs. 

In a statute of Henry VIIL, passed in 1540, it is recited '' that 
parties in actions and suits real and personal at the common law of 
this realm have been before this time greatly delayed and hiTtdered 
in their suits and demands, by reason of the crafty, subtle, and 
negligent pleadings of the plaintiffs or defendants to the great 
hurry, delay, and hindrance of the said plaintiffs or the vexation of 
the said defendants." ^ In a statute of the reign of Elizabeth, passed 
in 1585, occur the following recitals : '' that excessive charges and 
expenses, and great delay and hindrance of justice, have grown 
in actions and suits between the subjects of this realm by reason 
that upon some small mistakings, or want of form in pleading, 
judgments are often reversed by writs of error, and oftentimes upon 
demurrers in law given otherwise than the Tiuitter in law and the 
very right of the cause doth require, whereby the parties are con- 

^ Co. Lite. 304 a. > Hale, Hist. 173, 176 ; Brooke, 

< Co. Litt. 304 b. Abr. Count, 3. 

4 82 Hen. VIU. c. 30. 
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Strained either utterly to lose their right, or else after long time 
and great trouble and expenses to renew again their suite." ^ 

It will add to the intelligent apprehension of the student to 
state very briefly some of the departures from the primitive sim- 
plicity which prevailed in the reign of Edward III. First, The 
ancient rule excusing the plaintiff from stating at all, or stating 
with particularity in the first instance, matters outside of the foun- 
dation fact of the declaration or plea was entirely reversed* Unless 
the litigant stated every fact material in law, although not actually 
material in the particular case, and stated it correctly in form as 
well as in substance, his pleading was adjudged imperfect. The 
ancient distinction between form and substance had disappeared 
in the scholasticism and pedantry of the reigns of Henry VIII. and 
Elizabeth. Second. The ancient rule, that a pleading was sufficient 
if it was certain to the most common understanding,^ was disre- 
garded, and it was required to be certain to every intent, and if 
two intents were possible, the one against the pleader's interest 
was to be accepted.^ Third. A litigant was allowed to attack the 
sufficiency of the pleading of his adversary in matters of mere 
form by a general demurrer, which contained no intimation of the 
defect to be urged in the argument. Fourth, Under the general 
issue, the defendant was permitted to give in evidence affirmative 
defences in debt on simple contract, assumpsit, case, and trover, 
contrary to the ancient rule, which required such defences to be 
pleaded specially in order to admit evidence thereof. By such 
construction of the general issue, the plaintiff was not only put 
to proof of every fact technically material to make out a cause of 
action, but was required to meet affirmative defences of which he 
had no notice in the plea. Fifth, The license of stating the same 
cause of action in more than one count, which grew up in deroga- 
tion of the primitive system, was abused by the employment of 
many countb, thus multiplying the issues and adding greatly to 
the labor and costs of a trial. Sixth. Immaterial variances be- 
tween pleading and proofs were permitted to defeat the rights of 
the parties on the merits of the case. 

I might recite other departures from the simplicity of the early 
procedure, but these will answer our purpose in this connection, 

I think I may safely say that in no age is the bench superior 

^ 27 Eliz. c. 5. « Straddling o. Moi^n, 1 Plow. 

* Ck>lthirst v, Bejostin, 1 Plow. 28. 202. 
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jto the bar, or in advance of it, in the administration of justice. 
The judges of the courts seem to have accepted (with perhaps an 
occasional murmur of dissent) all the subtleties and intricacies of 
the perverted system, as disclosed in dilatory pleas, general de- 
murrers, special traverses, and immaterial vcuriances, by means of 
-which important controversies were constantly disposed of without 
reaching a fair trial on their merits. 

Morris and Finlason, in their introductory essay to the Common 
Law Procedure Act of 1852, refer to Saunders's reports as em- 
bodying a climax of the perverted system, which had grown up 
in violation of the course of the common law, as follows : " It 
is a work in which all is technical and untruthful; in which 
forms are systematically established for substance ; in which there 
is not one single broad legal principle enunciated, and which might 
be read through without a glimpse or a guess at the existence of 
such a thing as moral justice in the universe." ^ 

It is further remarked by the same writers: "The difference 
between Coke and Saunders is simply this, that in the former the 
:SOund principles of the ancient and honest system of pleading are 
to be clearly traced amongst the corruption that had commenced, 
and in the latter they are not to be traced amidst the perversion 
that was complete." ^ 

While there is much to sustain these severe criticisms, I am 
inclined to regard them as somewhat partial in ignoring the chief 
merits of the system, which in a great measure continued, notwith- 
standing the abuse and perversion complained of. 

Right here an inquiry naturally presents itself to the modern 
jurist : If the ancient system originated in the courts, and reached 
perfection under their directing precedents, what was there to pre- 
vent them at any time from staying or correcting the abuse and 
perversion of the system, which was a creation of their own ? This 
inquiry is easily answered. In those times the distinction be- 
tween remedial law and substantive law was not felt or recognized 
by the bench or bar. When a practice had grown up in the courts 
in relation to the pleadings before them, that practice was deemed 
part of the common law governing the litigants, like any other part 
of the common law bearing on their substantive rights and liabili- 
ties. The right to an essoin, or formal excuse from pleading at the 

1 Com. Law Froo. Act, by Morris k * Ibid. 
Pinlason, 76. 
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regular time, was deemed a valuable right of the subject, and was 
to be protected in like manner with his rights of property. Long 
established practices, however pernicious, were regarded as im- 
mutable so far as the courts were concerned, having become com- 
mon law, and therefore above the power of abrogation or reform 
except by act of Parliament The courts acknowledged them- 
selves helpless, in the face of long established abuses, to reform or 
correct what they had ignorantly or negligently permitted. 

Acts of Parliament were passed, which for the most part should 
be construed as efforts to correct the prevailing abuses, and to restore 
pleading to its ancient simplicity. By the act of Henry VIII., al- 
ready referred to, it was ordered that, if any issue be tried, the judges 
should give their judgment in the case notwithstanding " any mis- 
pleading or insufficient pleading, or any other default or negligence, 
of the parties." By a technical construction this statute was held 
not to apply to declarations. Its reforming effect was restricted to 
waivers effected by verdict only, leaving the mischief untouched in 
all other cases.^ 

By the act of Elizabeth heretofore alluded to, it was ordered that 
the judges should give judgment on demurrers according as the 
'' very right of the cause and matter in law shall appear to them, 
without regarding any imperfection, defect, or want of form in 
any writ, return, plaint, declaration, or other pleading process or 
course of proceeding whatsoever, except those only which the party 
demurring shall specially and particularly set down and express, 
togther with his demurrer."^ The effect of this statute was to 
preserve and continue objections to form by requiring the demur- 
rant merely to specify them in his demurrer. The idea of abolish- 
ing such objections as ground of demurrer was beyond the spirit 
and conception of the age. 

In construing this statute, the courts held very divergent views 
in respect to the proper distinction between substance and form. 
Accordingly, a statute in the reign of Anne was passed, explaining 
and extending the statute of Elizabeth, and reciting particular 
defects as matters of form, which had been before the statute 
deemed substantial in their nature, and which thenceforth would 
be aided on general demurrer.^ 

These statutes were only partial in their effect on the perversions 

1 32 Hen. VIII. o. 80. * 4 & 5 Anne, c. 16. 

s 27 £liz. c. 6. 
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of pleading in vogue, and they were interpreted and applied by the 
courts with an illiberal and hostile spirit. Their most serious effect, 
however, was to recognize the perversions of the ancient system of 
pleading as constituting " the course and order of the common law,** 
thus legalizing them in every respect except in so far as repealed 
by Parliament 

The next reforming statutes were passed in the reign of Wil- 
liam IV., of which the one relating to pleadings must be noticed.^ 

This statute, which was passed in 1833, recites that it would 
greatly contribute to the diminishing of expenses if the pleadings 
were in some respects altered; " and the questions to be tried by the 
jury left less at large than they now are according to the course 
and practice of pleading in several forms of action." The act further 
recites that this cannot be done conveniently otherwise than by rules 
or orders of the judges. After declaring that doubts may arise as to 
the power of the judges to make the alterations without the author- 
ity of Parliament, the act then goes on to confer the requisite power 
upon the judges. By virtue of this statute the judges promulgated 
the famous rules of Hilary term, 1834, which mark a decided return 
to the simplicity of the ancient system. 

The commissioners who made report to Parliament on the condi- 
tion of pleading, and upon whose representations the statute was 
passed, confined their recommendations principally to a restriction 
of the scope of the general issue ; and it is seen that the statute 
and the rules adopted by the judges do not in the main purport to 
effect many other material reforms in respect to the pleadings. The 
act contains a provision intended to mitigate the serious results of 
immaterial variances, and it directed some salutary changes in the 
practice and procedure of a cause outside of the pleadings proper. 
But it failed to bring the system back to its primitive simplicity, 
and it is apparent that such an achievement was not suited to the 
age in which the act was passed. 

As civilization progresses and commerce extends, the transactions 
of men become more varied and complicated. The rule of dispos- 
ing of controversies by reducing them to the determination of a 
single material fact becomes impracticable. This was felt and 
acknowledged in the use of several counts which grew up in face of 
the primitive rule forbidding the plaintiff to state his case in more 
than one form.* It was also acknowledged by the statute of Anne, 

^ 3 & 4 William IV. c 42. 
HASTiif Gxvn. Pbocbdttbb— 22 
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in which the defendant was permitted by leave' of couft to plead 
more than one defence.* It has been found necessary in the Ameri- 
can States wheire the Code system prevails to permit the practice 
of employing in some c^es a double statement of the same cause of 
action, while the defendant is at liberty to make as many defences 
as he may have. 

The Common Law Procedure Act of 1852 accomplished much 
towards simplifying common law procedure in 'many respects, 
which have been occasionally alluded to in this treatise, and which 
need not be repeated in this connection. 

In none of the legislation or regulations made in pursuance of it 
was the plaintiff relieved from stating all the allegations necessary 
to constitute his cause of action. He cannot stand in the first 
instance on the foundation fact or gravamen of his action or de- 
fence as he could anciently at common law. Neither has the system 
been brought back to the singleness of issue required in early times. 

It will be seen that the reforms introduced by the Hilary rules 
and subsequent regulation and legislation all tend to the establish- 
ment of a system of special pleading as distinguished from general 
pleading. It has been found that every system of general pleading 
which fails to disclose quite definitely the issues of the controversy 
must be supplemented at the trial before a jury with hypothetical 
instructions or directions particularizing the precise issue of facts 
for them to determine. These instructions, drawn and given in the 
hurry of the trial, are often erroneous and misleading, and fail to 
serve successfully the purpose of definite and well considered plead- 
ings prepared with care and deliberation, and possibly settled by 
the court before the trial. 

I may properly remark in this connection that the common law 
system of pleading, in its origin and in its normal development, 
rested upon the actual separation between law and equity which 
existed in English jurisprudence. It was not suited to trials in 
equity proceedings. This separation was accidental and unnatural. 
It was bound to come to an end at some time. 

As the business transactions of the community increased in 
volume and complexity, the principles of equity jurisprudence be- 
came more dominant and controlling. The common law courts 
were compelled to recognize them more and more, and to adopt 
th^in frequently in the disposition of legal issues. Equitable de- 

1 4 & 6 Anne, c. 16. 
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fences came to be authorized in actions at law. The two methods 
of procedure were approaching each other year after year, with ag- 
gressive influence and increasing jurisdiction on the part of the 
tribunal of equity. When the two merged in one system, it is ap- 
parent that the common law system of procedure would have to 
give way, as not suited to the new condition of things, and that 
the pleadings adopted would more nearly approximate the sim- 
plicity and informality of equity procedure. 

This is precisely what has taken place in England under the 
Supreme Court Judicature Act of 1873 and amendments thereto. 
The administration of law and equity is merged in one tribunal 
and one mode of procedure, and it is declared that in all trials 
the issues shall be determined according to the principles of equity, 
when applicable to the facts disclosed. 

The reforms enacted in England after the independence of the 
Colonies were not generally followed in the American States. In 
some States other contrivances were adopted to guard against the 
perversions alluded to. A revolt against the system as prevailing 
in the United States was inaugurated in New York in 1848, which 
culminated in the adoption of a system of procedure in which both 
law and equity are administered in the same tribunal and same 
case, and which is known as the Code of Civil Procedure. It was 
next adopted in the State of Missouri, and has been substantially 
Itdopted by a majority of the American States. 

It is not within the scope of this treatise to consider or criti- 
cise the merits of the American Code system, nor of the new 
system adopted in England in 1873. The merits of the New York 
Code will have to be diligently sought for in nearly four thousand 
sections of statute law, burdened with a gloss of countless decis- 
ions. Although the new English system of procedure has been in 
force only half as long as the Civil Code of New York, its merits 
will have to be ascertained from the Annual Practice compila- 
tion, which presents to the student an intricate and tangled net of 
statutory provisions, court orders, and judicial interpretations. The 
expectations of the founders and friends of these systems have 
not been fulfilled ; and the increasing complaints against them 
would seem to indicate that the best method of presenting and 
determining the issues between litigants in modern jurisprudence 
remains to be developed. 
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GENERAL ASSUMPSIT FOR PART PERFORMANCE OF EXPRESS 

CONTRACTS. 

Undeb what circumstances general assumpsit may be maintained, 
notwithstanding the existence of an express executory contract relat- 
ing to the same subject matter, is a question about which there is 
great conflict of opinion. 

It will not be possible in this note to consider in detail the full 
merits of the controversy. I shall content myself with referring the 
student to some of the best sources of information and formidating 
some general conclusions, which it is hoped may assist him in his 
examination of the conflicting authorities. 

It may be observed that anciently the courts were very liberal in 
allowing actions to be maintained on contracts, notwithstanding a 
failure on the part of the plaintiff to perform the contract on his side. 
Langdell, Sum. Gont. 178. But the injustice to which this indul- 
gence led induced the courts to import into contracts, in which per- 
formance on one side constituted a consideration for performance on 
the other, the implied condition precedent that the contract must be 
fully performed on the part of plaintiff before he could maintain an 
action on the contract for non-performance on the part of defend- 
ant. Kingston v, Preston (Ld. Mansfield), cited in Jones v. Barkley, 
2 Dougl. 684 ; Langdell, Cas. Cont. 901 ; Boone v. Eyre, 1 Hen. Bl. 
273 ; S. 0. 2 Wm. Bl. 1312 ; Thorp v. Thorp, 12 Mod. 465 ; Dakiu v. 
Williams, 11 Wend. 67 ; Hulle v. Heightman, 2 East, 145 ; Gordon v. 
Martin, Fitzgibb. 803. 

But the courts did not stop with the rule that no action could be 
maintained on the express contract so long as it remained open and 
unperformed, but announced the further rule, that no action could be 
brought in general assumpsit for anything done under the express 
contract while it remains open and to be performed. Crordon v. 
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Martin^ Fitzgibb. 303 ; Hulle v. Heightman^ 2 East, 145 ; Dermot v. 
Jones, 23 How. 233; Felton v. Dickinson, 10 Mass. 287; Rellej 
V. Foster, 2 Binn. 4 ; Gamp v. Barker, 21 Vt. 460 ; Christy v. Price, 7 
Mo. 430 ; 2 Smith's Ld. Gas. 10. 

It is this latter extension of the rule which engages our attention 
just now, and which may be stated a9 follows : While a special con- 
tract remains open and unperformed, no action in general assumpsit 
can be brought for anything done under it. The action must be spe- 
cial if at all. See the cases collected in 5 Gentury Dig. Assumpsit, 
sec. 15. What I have to say in regard to it will be expressed in the 
form of exceptions to the rule a3 announced, although I am satisfied 
that the exceptions are so material and numerous that they leave 
little more than a mere shadow of the rule at the present time* 

Ist Exception. When the express contract is substantially identi- 
cal with the implied contract, it will not operate to defeat an action 
on the implied contract. This may happen in a few cases : as when 
a surety has paid the demand for which he was surety, he may sue 
the principal for what he has paid in indebitatus assumpsit notwith- 
standing he may have a special parol promise of indemnity from him. 
Gibbs V. Bryant, 1 Pick. 118; Mc Williams v. Willis, 1 Wash. (Va.) 
199; Princeton Company v. Grelick, 1 Harr. 161 (N. J.). 

2d Exception. If an express contract has been completely per- 
formed on the part of plaintiff, and nothing remains on the part of 
defendant but to pay in money the consideration price, an action can 
be maintained for it on an implied assumpsit or on the express con- 
tract, at the option of the plaintiff. 1 Chit. Fl. 348; Cooke v. Mun- 
stone, 1 B. & P. 354; Alcorn v. Westbrooke, 1 Wils. 117; Bank of 
Columbia v. Patterson, 7 Cranch, 333 ; Felton v. Dickinson, 10 Mass. 
292 ; Mansur v. Botts, 80 Mo. 652 ; Williams v. K K, 112 Mo. 463 ; 
Moore v, Gaus & Sons Mfg. Co., 113 Mo. 98 ; Kennerly v, Summerville, 
64 Mo. App. 75 ; Begole w. McKenzie, 26 Mich. 470 ; 5 Century Dig. 
Assumpsit, sec. 17. But if the consideration price consists in the pay- 
ment or delivery of specific property instead of money, it has been 
held that no such option exists, and that the plaintiff is confined to 
an action of special assumpsit on the contract. Boone v. Eyre, 1 H. 
Bl. 287; Bead v. Hutchinson, 3 Gamp. 352; Cochran v. Tatum, 3 T.B. 
Mon. 405; Wilt v. Ogden, 13 Johns. 56; Shearer v. Jewett, 14 Pick. 
232 ; Thomas Go. v. Watson, 27 Atl. 176 (Me.) ; Hunneman v. Graf- 
ton, 10 Met. (Mass.) 454; Sendicor v. Leach, 10 Ala. 330; 1 Chit. P). 
846; Bernard v. Dickens, 22 Ark. 351; Mitchell v. Gile, 12 N. H. 
39a; Weart v. Hoagland, 2 Zabr. 518 ; Harrison v. Luke, 14 M. & W. 
138. But it is believed that this qualification will not apply, if 
the defendant is in default and the time has expired for delivery of 



GENERAL ASSUMPSIT FOR PART PERFORMANCE. 343 

the property or security. 1 Chit. PL 347; Baylies w. Fettyplace, 
7 Mass. 325, 329; Elkinton v. Fennimore, 13 Penn. 173J Clark v. 
Fairchild, 22 Wend. 576 ; Way v. Wakefield, 7 Vt 223, 228 ; Stone v. 
Stone, 43 Vt. 180 ; Fitch v. Casey, 2 Iowa, 300. ' 

3d Exception. In contracts tor work or materials to be done or 
furnished in conformity with requirements contained therein for a 
stipulated price, if all the work has been done and all the materials 
furnished, but not in quality or valxie according to the requirements 
of the contract, the party thus performing the contract may maintain 
an action of implied assumpsit for the true value of what he has 
done or furnished, provided the work or materials have been retained 
by the defendant and are of benefit to him. The defendant is per- 
mitted in such action to reduce the amount of recovery against him 
to the extent of the damages suffered by him in the depreciation of 
the consideration; or to express it in another way the plaintiff is per- 
mitted to recover for only so much as the defendant is benefited by 
the work and material. Basten v. Butter, 7 East, 479 ; Farnsworth 
V. Garrard, 1 Camp. 38 ; Thornton v. Place, 1 M. & Rob. 219 ; Denew 
V. Daverell, 3 Camp. 450 ; Choppel v. Hicks, 2 C. & M. 214 : Death- 
erage Lumber Co. v, Snyder, 65 Mo. App. 568 ; Grant v. Button, 14 
Johns. 377. The same rule has been applied to contracts containing 
express warranties where the defect of consideration constitutes a 
breach of the warranty. Poulton v. Lattimore, 9 B. & C. 259 ; Street 
V, Blay, 2 B. & Adol. 456 ; Ring v, Boston, 7 East, 481 n. ; McAlister v, 
Eeab, 4 Wend. 483 ; Batterman v. Pierce, 3 Hill (N. Y.), 172 ; Mixer 
V. Cobum, 11 Met. (Mass.) 559. It may be remarked in this connec- 
tion, that prior to Basten v. Butter, the courts had recognized the 
distinction between a failure in the value or quality of the considera- 
tion, and a failure to do or furnish in specie or amount all the considr 
eration. The failure in the latter case was regarded as, only a part 
performance, which defeated recovery on the contract, while a failure 
iu the former case did not constitute non-performance so as to defeat) 
the action. The failure in quality and value was not regarded as 
going to the essence of the contract, and therefore not a fatal non- 
performance of it. 

In compliance with this, view the courts allowed the plaintiff to 
recover on the contract, when performed in specie and amount as 
above stated, and denied to the defendant the right to reduce the 
amount of recovery by proof of inferiority in value or quality, but 
drove him to a cross action. Browne v, Davis, cited in 7 Bast, 
479; Templar v. McLachlan, 2 N. R. 136; Mills v. Bainbridge, 
cited in 2 N. R. 136; Read v. Ran, 10 B. & C. 439.; Everett v.'^ray, 
IMass. 101. 
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The inoonvenience and hardship of this circuity of actions led to 
the doctrine of Basten v. Butter, in which the defendant was permitted 
to prove depreciation in the consideration in reduction of damages. 
He was permitted to do this in this class of actions whether they 
were founded on the express contract or on the implied assumpsit; 
Mondel v. Steel, 8 M. & W. 870 ; Harrington v. Stratton, 22 Pick. 
(39 Mass.) 510; Bicker v. Vrooman, 13 Johns. 302; McAlister v, 
Reab, 4 Wend. 483 ; Spalding v, Vandercook, 2 Wend. 431 ; Davis v. 
Hedges, 6 L. B. Q. B. 687 ; and the option to sue in either form was 
generally conceded ; the only difference being that when the suit was 
founded on the special contract, previous notice of the matter in re- 
duction might be required ; Burton v. Stewart, 3 Wend. 236 ; when 
founded on the general assumpsit, the matter of reduction was in- 
volved in the nature of the claim, and no notice was required. Bas- 
ten V, Butter, Lord Ellenborough ; Harrington v. Stratton, Dewe}', J. 

In the growing tendency to maintain general assumpsit for part 
performance of express contracts, this distinction is not recognized 
very generally as limiting the action, but recovery is permitted in 
other failures than such as relate to quality and value, on equitable 
principles, which underlie the nature of the action. White v. Oliver, 
36 Me. 92. See cases collected in 5 Century Dig. Assumpsit, sec. 17. 

But the cases permitting recovery on the contract, notwithstanding 
failure as to quality and value, must be distinguished from those 
cases in which there has been a substantial and bona fide compliance 
on the part of the plaintiff with all requirements ; when he will be 
allowed to recover on the contract, notwithstanding some slight im- 
perfection for which the defendant may be compensated in damages. 
Noble V. James, 2 Grant's Cases, 278 (Penn.) ; Phillip v. Gallant, 62 
N. Y. 256 (17 Sick.) ; Glacius v. Black, 50 N. Y. 146 (5 Sick.). 

4cth Exception. If the promises or undertakings of the respective 
parties to an express contract are not dependent upon each other in 
the sense of the performance on one side being a condition prece- 
dent to performance on the other side, an action on the contract may 
be maintained for what has been done under the contract by one 
party and retained by the other. Campbell v. Jones, 6 T. R. 570 ; 
Franklin v. Miller, 4 A. & E. 599; Stavers v. Curling, 8 Bing.N. C. 
356 ; Pordage v. Cole, 1 Wm. Saund. 320, n. 4 ; Butler v. Manny, 
52 Mo. 497. If an action can be maintained under such an ex- 
press contract for part performance, it must follow that a general 
assumpsit will lie for so much as has been performed, if it has been 
retained and is beneficial to the defendant. The express contract of 
independent undertakings or promises will not operate to defeat the 
general assumpsit, although it may well operate to limit or reduce 
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the amount of recovery. iDdeed^ the general rule prohibiting gen- 
eral assumpsit in the face of an unperformed express contract has 
never been considered as applying to contracts in which the cove- 
nants or undertakings of the respective parties are independent of 
each other in the sense hereinbefore mentioned. Perkins v. Hart, 
11 Wheat. 237 ; Leonard v. Dyer, 26 Conn. 177 ; Roberts v. Have- 
lock, 3 B. & Ad. 404 ; Scott v. Parker, 1 Q. B. 810. 

6th Exception, If a person has performed in part an express con- 
tract, he may recover in general assumpsit for the value of what he 
has performed, and which has been retained by the defendant, when 
the special contract is merely void, or the defendant is disabled from 
suing on it by reason of its being within the statute of frauds. 
Tucker v. Groves, 60 Wis. 240; Moses v. Stephens, 2 Pick. 332; 
King V. Welcome, 6 Gray, 41 ; Lock wood v. Barnes, 3 Hill (N. Y.), 
128; Clark v. Terry, 25 Conn. 395 ; Ray v. Young, 13 Tex. 550; Sims 
V, McEwen, 27 Ala. 184; Cohen v. Stein, 61 Wis. 508 ; Mills v. Joiner, 
20 Fla. 479 ; Sullivan v. Campbell, 2 Hall, 271 ; Sherman v. N. Y. 
Cent. R. R., 22 Barb. 239; Rice v. Peet, 15 Johns. 503; Eno v. 
Woodworth, 4 Coms. 249 ; Buckingham v. Ludlum, 39 K J. Eq. 137 ; 
Frazer v. How, 106 111. 568 ; Thurston v. Percival, 1 Pick. 415 ; Mc- 
Cord V, Crocker, 83 111. 66Q ; Gwin v. Smur, 49 Mo. App. 361 ; Nelson 
V. Shelby Company, 96 Ala. 515. In such case there is practically 
no contract to assert against the plaintiffs right to recover in general 
assumpsit. 

^th Exception. If the plaintiff has performed part of an express 
contract entire and unapportionable, and has been prevented or ex- 
cused from performing the residue, by act or consent of the defend- 
ant, by legal enactment, or by the occurrence of any event by reason 
of which he is expressly or impliedly excused from further perform- 
ance, he may maintain an action on an implied assumpsit for the 
reasonable value of the part performed by him, provided it has been 
beneficial to the defendant, and has been retained by him ; and the 
special contract cannot be set up to defeat the implied assumpsit. 
Planche v. Colburn, 8 Bing. 14; Lilley v. Elwin. 11 Q. B. 742, 755; 
Archard v. Horner, 3 C. & P. 349 ; Smith v. Hay ward, 7 A. & E. 544 ; 
Algeo V, Algeo, 10 S. & R. 235; Monlton v. Trask, 9 Met. (Mass.) 
577 ; Derby v. Johnson, 21 Vt 18 ; Wright v. Haskell, 45 Me. 48& ; 
Leonard v. Dyer, 26 Conn. 172 ; Lockwood v. Barnes, 3 Hill (N. Y.), 
129; Glover v. Henderson, 120 Mo. 367; Rude v. Mitchell, 97 Mo. 
365 ; Fitzgerald v. Hayward, 50 Mo. 516 ; Kelly v. Rowane, 33 Mo. 
App. 440 ; Ahem v, Boyce, 26 Mo. App. 558 ; Marsh v. Ricliards, 29 
Mo. 99 ; 5 Century Dig. s. 17 h. 

In this class of cases it is assumed that the plaintiff has beea 
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legally excused from furtiier^ or full performance according to the- 
law of the jurisdiction. What constitutes a legal excuse is a ques- 
tion of substantive law, not within the purview of this discussion. 

It may be remarked that in cases of wrongful prevention by the de- 
f endanty the plaintiff is at liberty to treat the contract as still binding 
on the defendant, and to found his action on the contract for a breach 
thereof. By offering to perform, he substitutes a constructive per- 
formance which enables him to maintain his action on the oonti-act. 
as if actually performed. Pond v Wyman, 15 Mo. 175 ; Yearns v. 
Harbert, 25 Mo. 352 ; Halpin v. Manny, 57 Mo. App. 59 ; McCuUough 
V. Baker, 47 Mo. 401. 

7th Exception. Disputed. It has been held in many cases, which 
seem to be increasing in number, that if a party has performed part 
of an express contract, entire in its nature, and fails or refuses to 
perform the residue without legal excuse for his action, he may never- 
theless recover on an implied assumpsit for the reasonable value of 
what he has performed, if the same is upon the whole beneficial to the 
defendant, and has been retained by him. The express contract in. 
such case will not operate as a bar to the implied assumpsit, although 
it may be employed to show that upon the whole the defendant has- 
been damaged and not benefited by the part performance. He may 
recoup in damages or maintain a counterclaim for plaintiff's breach of 
contract. Britton v. Turner, 6 N. H. 482 ; Yeats v. Ballentine, 66 Mo. 
530 ; McFarland v. Lyon, 23 S. W. (Tex.) 554 ; Vicksburg Water Sup- 
ply Co. V. Gorman, 11 So. R. 680 ; Mugan v. Regan, 48 Mo. App. 461 j 
Duncan v. Baker, 21 Kan. 99; Parcell v. Comber, 11 Neb. 200; 
Hillyard v. Crabtree, 11 Tex. 264; Teuton v. Clark, 11 Vt. 560 ^ 
McClay v. Hedge, 18 Iowa, 66 ; Bedow v. Tonkin, 59 N. W. 222 
(S. Dak.); McMillan v. Malloy, 10 Neb. 228; Studdy v. Saunders,. 
6 B. & C. 628 ; Strutter v, Harlock, 1 Bing. 34 ; Halpin v. School 
Dist., 54 Mo. App. 371 ; Lee v. Ashbrook, 14 Mo. 278 ; 58 Mo. App. 
480 ; Williams v. R. R., 112 Mo. 463 ; Linnenkohl v. Winkelmeyer, 
54 Mo. App. 570 ; Fleischman v. Miller, 38 Mo. App. 177 ; Heraan v^ 
Compton Hill Imp. Co., 58 Mo. App. 480; Freeman v, Ayler, 62 Mo. 
App. 613 ; Gregg v. Down, 38 Mo. App. 283. 

In some States the foregoing exception is conceded when it appears 
that the plaintiff has failed after having endeavored in good faith to 
complete performance; Hay ward v. Leonard, 7 Pick. 181 ; Atkins v^ 
Barnstable, 97 Mass. 428; Blood t;. Williams, 141 Mass. 25; Blakes- 
lee V. Holt, 42 Conn. 226 ; White v. Oliver, 36 Me. 92 ; Beha v. Otten- 
berg, 6 D. C. 348 ; Kelly v. Bradford, 33 Vt 55 ; but is denied when 
the failure to complete the performance is wilful. Angel v, Hanna^ 
22 111. 431; Stark v. Parker, 2 Pick. 267; Malbon v, Birney. 11 
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Wis, U2; PuUman v. Corning, 14 Baxb. 174; Neville v. Frost, 2 
E. D. Smith (N. Y.), 62 ; Timberlake v. Thajer, 24 L. R. A. 231 
(Miss.) ; .5 Century Dig. Assumpsit, s. 17 cL 

It may be questioned whether the distinction is practicable or de- 
fensible, McKiuuey i;. Springer, 3 Ind. 59. 

Whether the plaintiff has wilfully and dishonestly abandoned his 
contract after part performance, or has abandoned it without legal 
excuse after an honest endeavor to perform it, would seem to be about 
the same thing to the defendant. The defendant's cause of action or 
defence for non-performance is the same iu both cases, — failure to 
perform without legal excuse. 

It has been said that it would encourage parties to break their 
contracts to admit recovery in cases of wilful abandonment, after part 
performance, and that recovery in such cases should be prohibited on 
grounds of public policy. In answer to this objection, reference may 
be made to the nature of the action in which the plaintiff is permitted 
to recover for part performance, — an action entirely equitable in its 
nature, in which the plaintiff must face the damages resulting from 
his breach of contract, and receive judgment, if at all, for the benefit 
received by the defendant after taking into consideration the damages 
suffered by the plaintiff's default. It is not easy to perceive any sub- 
stantial encouragement for the breaking of contracts in such a result. 
On the other hand, how does it comport with public policy to help 
the defendant to retain valuable benefits to the enrichment of his 
estate, without compensation or payment of any kind ? 

In one State the exception is conceded in all contracts except those 
for personal services 5 Schnerr v. Lemp, 19 Mo. 40;. White v, Wright, 
16 Mo. App. 551 ; while in some other States such contracts are the 
first in which an implied assumpsit for part performance has been ap- 
proved* Hare & Wallace, in 2 Smith's Ld. Cases, 47 (5th Am. ed.). 

It must be admitted that the law in England and in many of the 
American States refuses to admit the exception, and asserts the reverse 
of it. The American decisions are collected in the notes of Hare 
and Wallace to Cutter u. Powell, in Smith's Leading Cases. Cutter v. 
Powell, 2 Smith's Ld. Cases, 51 (5th Am. ed.) ; see 2 Encyc. PI. & Pr. 
1011; 1 Wait, Ac. & Def. 386; 5 Century Dig. Assumpsit, s. 17 c?,- 
24 L. R. A. 231. 

In view of the great number of exceptions to the old rule as stated 
by us. and the few instances in which it holds good, it is apparent 
that it has lost much of its force as a general rule. I am inclined to 
believe that a declaration in reverse of tiie rule, with one or two 
exceptions, will more perfectly represent the present condition of the 
laWt or at least the condition which is growing in favor in the courts. 
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The general rule should be this : When the plaintiff has performed 
part of an express contract existing between himself and the defendant, 
and the part which has been performed has been accepted or retained 
by the defendant, and is of value or benefit to him, he (the plaintiff) 
is entitled to recover in general assumpsit the reasonable value of his 
part performance to the defendant under the circumstances of the case; 
and the express contract will not operate to defeat his right of action, 
but may be used to reduce or limit the amount of recovery. 

To this general rule two well recognized exceptions may be noted. 

1st Mceeption, Where it expressly appears from the language of 
the contract, or is necessarily implied from the terms and nature of it 
that the actual intention of the parties was that complete performance 
was a condition precedent to the payment of all or any part of the con- 
sideration stipulated for, or, iu other words, that nothing was to be 
paid for part performance, however beneficial it might be to the defend- 
ant, the express contract will operate to defeat the implied assumpsit. 
Nearly all authorities are agreed that such actiml intention of the 
parties must govern in denying the right of action. Leonard v, Djer, 
26 Conn. 177 ; Todd v. Summers, 2 Grat. 167 ; Lenenkohl v. Winkel- 
meyer, 54 Mo. App. 570; Huntingdon v. Glaflin, 10 Bosw. 262; S. C. 
38 K Y. 182 ; Monkman v. Shepherdson, 11 Ad. & EL 411 ; Hunter v. 
Gibson, 3 Rich. (S. C.) 161 ; Partington v. Wamsutta Mills, 110 Mass. 
467 ; Nay lor v. Fall River Iron Works, 118 Mass. 317 ; Preston v. 
Am. Lin. Co., 119 Mass. 400. 

In such case the benefits of part performance, whether greater small, 
are forfeited by the plaintiffs default. Such was the result in Cutter 
V. Powell, — a result which Kenyon, C. J. declared came from the ex- 
press stipulation of the parties. 2 Smith's Ld. Cas. (5th Am. ed.). 

Earnest money and deposits are forfeited upon default of the plain- 
tiff, because loss or forfeiture of them is within the contemplation of 
the parties. Crews v, Garneau, 14 Mo. App. 505 ; Ludwig v. Knip- 
penger, 13 Mo. App. 593. But where full performance is made a 
condition precedent by implication of law, and not by actual intention 
of the parties, the express contract should not operate to defeat the 
implied assumpsit, which is equitable in its nature. In such case the 
action does not run counter to the intention of the parties. The bare 
implication of the law is quite another thing, and should give way to 
the equity of gener il assumpsit. Keener, Quasi Cont. 225, 231. 

2d Exception. When the express contract is void for illegality, 
the policy of the law will not permit recovery for part performance 
of it either on the contract or in implied assumpsit Burt v. Place, 6 
Cow. 431 ; Honnegger v. Wettstein, 94 N. Y. 252. It may be added 
here that in some legal contracts the principle of forfeiture has been 



GENERAL ASSUMPSIT FOB PART PEBFOBMANCB. 849 

applied against a party whose breach of oontract consists in a serious 
tort against the other party^ as embezzlement by an agent or servant. 
Wanton desertion by a seaman is punished with forfeiture of wages 
on grounds of public policy. Webb t;. Duckingfield, 13 Johns. 390^ 
Edwuid V. TreyelUck, 4 E. & B. 59. 

In closing this note I may remind the student that much of the 
confusion met with in the cases has arisen from two misapprehen- 
sions as to the nature of general assumpsit. 

1^. The first consists in the erroneous impression that when gen- 
eral assumpsit is brought for part performance of a special contract, 
the contract is in some degree or to some extent the ground of the 
plaintifiTs right of recovery. Such is never the case. The action is 
either on another contract found as a matter of fact, or on a liability 
raised by implication of law. This misapprehension has led to a 
multitude of erroneous decisions, and is emphasized by Hare and Wal- 
lace in their commentaries on the case of Cutter v. Powell^ 2 Smith's 
Ld. Gas., p. 51, ed. 1855. 

2d. The second consists in confining the general assumpsit in such 
cases to a subsequent contract implied from the acts and conduct of 
the defendant to pay for the benefit he has received, and to deny the 
right of action in the absence of facts or evidence tending to show 
that the defendant has actually agreed to pay for them. 

The right of action should be recognized for the enforcement of the 
legal obligation to pay for benefits received, irrespective of any prom- 
ise or declaration to that effect It should be considered as resting 
on a legal liability springing out of consideration or benefits actually 
received and retained. 2 Smith's Ld. Gas., p. 51, ed. 1855. The dec- 
laration or intention of the defendant alone cannot relieve him from 
the legal obligation. Proprietors v. Taylor, 6 N. H. 499. Only when 
his intention is concurred in by the plaintiff can he be relieved from 
the liability of general assumpsit, which draws its support from 
equity and conscience. 
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NOTE IL 

PROCEEDINGS IN REPLEVIN AFTER ISSUE OF WRIT OR 

MAKING OF PLAINT. 

The Datnre of this complicated action at commoD law, and as modi- 
fied by statutes, will most clearly appear in connection with the pro- 
ceedings which took place subsequent to the issue of the writ or 
making of the plaint, which will now be briefly rehearsed. In doing 
so it may be necessary to repeat in this note some matters stated in 
the text. 

Upon receiving this writ, the sheriff, after exacting pledges or 
security from the plaintiff, as required by the common law, to the 
effect that he would prosecute an action to determine the legality of 
the distress, proceeded to execute the first command of the writ by 
taking the property from the distrainer and returning it to the plain- 
tiff. At this stage of the proceedings the attitude of the parties to 
each other was somewhat changed. The plaintiff was repossessed of 
his goods, and the defendant was most interested in compelling him 
to declare, so that the legality of the original taking could be deter- 
mined, and a return of the property adjudged. Accordingly no sum- 
mons was in the first instance made on the defendant. He was 
permitted to appear at any time and have a rule of court compelling 
the plaintiff to declare. If he did not appear and obtain such rule, 
the plaintiff might, of his own accord, come into court and declare ; 
after which the defendant was, by summons or attachment, brought 
into court to plead. 1 Espin. N. P. 349. In entering the rule to 
plead, and in determining the legality of the distress in his court, the 
sheriff executed the second and final command of the writ which 
commissioned him to do justice between the parties. 

Notwithstanding these prompt proceedings of the sheriff, the ten- 
ant, while applying to chancery for a writ, suffered an inconvenience 
in being deprived of his property, which often consisted of living 
cattle required in his daily occupation. 

This inconvenience was obviated by the statute of Marlbridge, 52 
Hen. III. c. 21 (1267), by which the sheriff acquired jurisdiction in 
replevin of any value in like manner as possessed by him under an 
original writ. Wilks. Eepl. 78. 
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The jurisdiction was exercised upon plaint made to him by plaintiff, 
4n pursuance of which a precept to his bailiff, to take the property from 
the defendant, and deliver it to the plaintiff, and to summon the 
defendant to answer in the county court an action for the unlawful 
taking and detention. 

It has been seen that the plaintiff, as in all cases, was required at 
•common law to furnish pledges for the prosecution of his action. 
But these pledges of plaintiff at common law were responsive to the 
King for bringing a false complaint, if he did not prevail. Wilks. 
Hepl. 10; Gilbert, Repl.'97; 1 Espin. N. P. 347. Neither did the 
-defendant have any lien at common law for his protection on the 
goods distrained, after they had been taken from him and delivered 
to plaintiff. Bradyl v. Ball, 1 Bro. C. C. 429. But by the statute of 
Westminster II. c. 2 (1285), the sheriff, whether acting in pursuance 
of a writ, or a plaint to him under the statute of Marlbridge, was 
required, before delivering the property to plaintiff, to exact from him, 
in addition to the common law pledges for prosecution, security also 
for a return of the property to defendant, if the plaintiff was de- 
feated in his suit, and a return was adjudged. 

The amount and sufficiency of these pledges were entirely within 
the discretion of the sheriff, — an imperfection which was remedied 
in cases of distress for rent, by the statute of 11 Geo. II. c. 19 (1738), 
by which the sheriff was ordered " to take a bond with two sureties 
in a sum double the value of the goods distrained, conditioned to 
prosecute the suit and to return the goods, if a return is awarded ; 
which bond may be assigned to the defendant, and if forfeited may 
be sued in the name of the assignee." This bond took the place of 
the pledges. 2 H. Bl. 550. 

After the passage of the statute of Marlbridge in 1267, replevin by 
original writ became less and less frequent ; the last instance occur- 
jing, it is said, in 1743. Anon., 2 Salk. 237; Wilks. Repl. 7. All 
.suits of replevin in case of distress for rent in arrear and damage 
feasant, must be brought in the new County Court without writ 
-9 & 10 Vict. c. 95, s. 119. 

If, in executing a writ or precept of seizure in pursuance of a 
plaint, the sheriff was notified that the defendant claimed the property 
as his own, or as that of a third person, his jurisdiction to proceed 
further in the case was arrested at once, for the reason that he could 
not without the King's writ to that effect try the right of property. 

If the replevin was by plaint, and the defendant claimed the prop- 
•erty, the plaintiff might, if he desired, proceed further in the case by 
^uing out of Chancery, or from the King's Bench (Bacon, Abr. E. 4), 
the writ de praprietate probanda, for the purpose of inquiring itito 
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the right of pFoperty before the sheriffs 1 Espin. N. P. 362 ; Wilks. 
Repl. 16, 17. This inquiry was known by the name of inq^iest of 
office. If this inquest resulted in favor of the plaintiff, the sheriff 
replevied and made deliverance at onc^, and the suit proceeded in 
the sheriff's court. 2 Roscoe, 626 ; Browne, 460 ; 1 Espin. N. P. 862. 

The finding of the sheriff for plaintiff was not conclusive against 
the defendant, who might contest the right of property by plea, after ' 
the cause was removed, as hereinafter mentioned. 2 Eoscoe, 627 ; 
Wilks, Repl. 17. 

If the finding at the inquest was in favor of the defendant, no 
deliverance could be made by the sheriff, and the suit by plaint was 
at an end. Wilks. BepL 17 ; 1 Espin. N. P. 362 ; 2 Boscoe, 627. 
He was at liberty, however, to bring a new replevin by writ, and the 
finding of the sheriff was no bar to its prosecution. Wilks. Kepi. 17. 

If the replevin was by writ, and the defendant claimed the prop- 
erty, the sheriff could not make deliverance any more than he could 
upon the plaint; but if the writ was an alias or pluries returnable to 
the Superior Court, which came to be issued at the same time with the 
original writ, and contained the clause vel cauaam nobis significes^ it 
was the duty of the sheriff to make return of the claim made by 
defendant, as a reason for his failure to replevy the property. 
Jacob, Law Diet. Bepl. V. ; Morris, Repl. 56 ; 2 Roscoe, 626. 

According to Coke, the Superior Court had authority to try the issue 
rendered necessary by this return. Co. Litt. 146 b. 

The plaintiff might however sue, if he wanted possession of his 
goods, from Chancery the writ de proprietate probanda^ in like man- 
ner as in case by plaint, which authorized the sheriff to determine 
the right of property by inquest of office, and to make deliverance 
if the right was found in favor of plaintiff. 2 Dyer, 172. If so 
found, the sheriff made deliverance of the property to the plaintiff 
and gave the defendant a day in court. The plaintiff declared for the 
unjust caption, and subsequent unlawful detention. The defendant 
was not barred by the inquest which had been held, but was at 
liberty to plead property in himself, and have it determined by a 
verdict, which was conclusive on both parties. 

If the inquest held by the sheriff resulted in favor of the defend- 
ant, this ended the suit of replevin by writ, which implied a re- 
delivery to the plaintiff (Morris, Repl. 67), or at least a continuing 
right in the sheriff to redeliver, — a right which could not be exer- 
cised in face of the finding. 

After this finding, the plaintiff was not by his pledges expected or 
required to declare, and the defendant, having the property, had no 
interest or occasion to appear and plead. 
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If the sheriff^ in executing a,plur%e8 writ of replevin^ made return 
that the chattels had been eloigned to places unknown so that he 
could not deliver them, the plaintiff could sue out of Gh? acery the 
writ of eapiaa in withernam directed to the sheriff, comma/iding him 
to take the cattle and goods of defendant, of equal value to those 
of the plaintiff distrained by him ; and to detain them until the dis- 
trained goods were restored. In this manner distress was met by 
distress, by way of reprisal. Fitz. N. B. 69; Jacob, Law Diot.» 
Hepl. V. ; 3 Bl. Com. 148. Goods thus taken in obedience to the 
writ of capitis in wUhemam were irrepleviable until the original 
distress was forthcoming. 

In like manner, if the sheriff acted in pursuance of a plaint and 
not a writ, and his return of B.pluries precept is to the effect that the 
cattle or goods have been eloigned, the plaintiff was entitled to a pre- 
cept in the nature of a writ of wUhemam, by which the goods* of de- 
fendant could be seized in lieu of the goods distrained and withheld 
from the plaintiff. Wilks. Bepl. 20. 

It was however optional with the plaintiff to have such writ or 
precept if the goods were withheld, or to proceed with the cause and 
recover damages to the full amount of the goods, as well as for the 
detention ; Wilks. Bepl. 20 ; Fitz. N. B. 60 ; in which latter case the 
defendant's appearance to the suit was enforced by summons and atr 
tachment. Gilb. Bepl. 83 ; 2 Boscoe, 627. 

In this proceeding, without further efforts to obtain possession, the 
declaration was said to be in the detinet because the detention was a 
continuing wrong at the time of declaring. 

If the sheriff had succeeded in delivering the property, the decla- 
ration which was demandable was said to be in the detinuitf because 
the detention was terminated, and only damages for the taking and 
past detention were given. This difference in the declaration did not 
affect the cause of action, but related only to the amount of damages, 
which was not considered material. 

It ceased to be observed when replevin by writ became obsolete. 
1 Chitty, PI. 162 ; Browne, Ac. 447 ; Bull. N. P. 52. In other 
words, under a declaration in the detinuitf the plaintiff in the course 
of time was allowed to recover for the value of the goods, if they 
were still detained by defendant ; otherwise, he could recover only 
for the taking and detention. There was no material variance in al- 
lowing the plaintiff to prove a continued detention under an allegation 
of a previous taking and an actual detention in the past. 

While the plaintiff could anciently proceed in the detinety when 
the goods were not delivered, and compel defendant's appearance to 
the action, it is evident that he was thenceforth prosecuting nothing 
Mabtin Civil Pbocedub&— 23 
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more than an action of trespass de bonis aspartoHs ; and it became 
customary either to attempt another replevin or institute some other 
action. 

The advantage of going on with the remainder of the replevin 
case, instead of resorting to an independent action of trespass de 
bonis asportatisy consisted in his right, when the goods were eloigned, 
to compel the defendant to make immediate delivery, or furnish 
gage of deliverance, if the property was repleviable^ and the defend- 
ant pleaded an avowry, which conceded property in the plaintiff; 
lEspin. N. P. 379; Bull, N. P. 52; Jacob, Law Diet. Repl. III.; 2 
Sellon, Pr. 154; or he might have a writ of withernam, commanding 
the sheriff to take other property of defendant. 2 Sellon, Pr. 154. 

As the cause could not proceed in the County Court when the de- 
fendant claimed property, or the freehold came in question, and as 
the advantages of the writ of second deliverance extended only to 
proceedings in the Superior Courts, it came to be the usual practice 
at a very early day to remove the cause in the first instance into one 
of the Superior Courts. 2 Roscoe, Ac. 627; 3 Bl. Com. 149. If 
the suit was commenced by writ, it could be removed by either plain- 
tiff or defendant by a writ called the pone loquelamj which became 
obsolete with the original writ of replevin. Wilks. Bepl. 26. 

If it was commenced in the County Court by plaint, either party 
could remove it by writ of recordari facias loqudam, Wilks. EepU 
27. From other inferior courts, not of record, including courts in 
ancient demesne, the parties could remove by writ of accedas ad cu^ 
riam^ which was a species of recordari Wilks. Repl. 66. From 
inferior courts of record the cause could be removed by writ of cer- 
liorari. 

All these writs (except the certiorari in some cases) issued out of 
Chancery. Wilks. Repl. 27. It is said by Gilbert that formerly 
good cause had to be shown for the removal. Gilb. Repl. 135, 136. 
But it was afterwards held that the plaintiff might remove without 
cause shown. Wilks. Repl. 28. 

While the defendant had to show cause, he was held to have com- 
plied with the requirement, by insertion in the writ of recordari and 
in the accedas ad curiam of a possible but fictitious cause. Wilks* 

Repl. 28. 

According to some authorities, neither plaintiff or defendant could 
remove it from the Barons Court, except on cause shown. Wilks. 
Repl. 28 ; Pitz. N. B. 70. 

The cause alleged in the writ was not traversable, except perhaps 
in removals from the Barons Court. Browne, Ac. 451 ; 2 Inst 839. 
These writs of removal either enjoined a summons of the opposite 
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party, or gave him a day and an opportunity to appear in the oourt 
above. Fitz. N. B. 70; Wilks. Repl. 31, 82, 151, 154. The County^ 
Courts now having become courts of record, the action of replevin is 
removable therefrom by either party by writ of certiorari upon cer« 
tain OBose shown and bond given to prosecute the suit without delay, 
according to requirements of the modern statute. 9 & 10 Vict. c. 95, 
sec. 121. 

In responding to the declaration, the defendant was permitted, as 
already stated, to plead, by way of justification, property in himself 
or in a third person. If the issue arising from this plea was decided 
in his favor, he was entitled to a judgment of return. Wilks. Repl. 
48. The plea of fum cepU put in issue only the caption and deten-' 
tion, and was devoid of any suggestion for a return, and consequently 
there could be no judgment for a return on this plea. Wilks. Bepl. 
49,50. 

The most usual plea of justification was known by the name of 
avowry or cognizance. In these pleas the defendant alleged a demise 
of certain premises, a default in the payment of rent, and a distraint 
of the goods in question on the demised premises. This plea when 
put in by the landlord in his own right was called an avowry ; when 
put in by any one having authority from him, it was called a eog- 
nizance. Wilks. Bepl. 62, 53; 3 Bl. Com. 149. A return of the 
property replevied was always prayed for in the pleas. Wilks. 
Bepl. 165. 

If the issue was determined in favor of plaintiff, he, already having 
received his goods, could have nothing more than a judgment for the 
damages of a taking and detention. 3 Bl. Com. 149. If it was 
determined in favor of defendant upon verdict or demurrer, he was 
entitled to a judgment of return irrepleviable, which was conclusive 
on the plaintiff. 3 Bl. Com. 149. 

But when the plaintiffs case terminated in a npnsuit, and the issue 
raised by the plea was not disposed of upon its merits, while the de- 
fendant was entitled to a judgment of return, the property when thus 
returned to him was repleviable again ; and the plaintiff not being 
concluded on the merits, was at liberty to sue out another writ or 
make another plaint for recoveiy of the same property. Wilks. 
Bepl. 136, 136. 

The mischief of the plaintiff suffering a nonsuit and replevying 
agam became so prevalent that Parliament interfered, and by the stat- 
ute of Westminster II. c. 2, restrained the plaintiff, when nonsuited, 
from suing out a fresh replevin, but in lieu thereof gave him a judi- 
cial writ issuing from the court having cognizance of the cause, called 
a writ of second deliverance, by virtue of which the sheriff, on exact- 
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ing the like security as before, redelivered the property to the plaintiff 
after it had been returned to the defendant. 

In this writ the defendant was given a certain day in court, and if 
the plaintiff suffered nonsuit SLgadUy or if return of the property was 
awarded again to the defendant, it become irrepleviable, and the 
plaintiff could have no further writ of deliverance. Wilks. Bepl. 
137 ; 3 Bl. Com. 148, 149 ; Morris, Repl. 51, 52. Upon judgment of re- 
turn in favor of defendant after avowry or cognizance, he was entitled 
to writ of execution de retomo habendo. If the cattle or goods were 
eloigned by the plaintiff so that the sheriff could not deliver them, 
upon return to that effect the defendant was entitled to the writ of 
caputs in wUhemarn^ by which the sheriff was commanded to take in 
withernam other goods of the plaintiff equal in value to those before 
taken and now withheld by him, which were delivered to defendant 
to be held by him until the sheriff could make return of the goods 
called for in the writ. 2 Boscoe, 650. 

The sheriff was also commanded to put, by gages and safe pledges, 
the plaintiff to answer for his contempt, as well as to respond in 
damages to the defendant for the injury done him. 2 Boscoe, Real 
Ac. 650, 651. 

The writ of second deliverance operated as a supersedeas to the 
writ de retomo habendo^ which was given to defendant when a return 
was awarded, and it was executed by the sheriff only when he had 
made return of the goods before receiving it, in which event it was 
executed like a new replevin. Wilks. Bepl. 138, 139. It did not 
operate as a supersedeas to the writ of inquiry of damages under the 
statute of 7 Hen. VIII. c. 4, and 21 Hen. VIII. c. 19, nor to the writ of 
inquiry under the statute of 17 Gar. II. c. 7 ; it being the opinion of 
eminent lawyers that the latter statute in effect took away the writ 
of second deliverance in cases of distress for rent. Wilks. Repl. 
138, 139. 

The right of distress being exercised without process was liable to 
an abuse which gave rise to the writ of recaption. The abuse con- 
sisted in the defendant, after the sheriff had replevied the property, 
seizing it again or other property of the plaintiffs for the same rent 
or service, without waiting for a determination of the replevin suit, 
thus vexing the plaintiff with repeated seizures of his property for 
the same rent, although sufficiently secured for his rent by the pledges 
of return furnished by the plaintiff in obtaining a replevin of the 
property first seized. To correct this abuse the writ of recaption 
from Chancery was framed, by virtue of which the sheriff was com- 
manded to make deliverance to plaintiff of the property taken by 
defendant in his second seizure. 
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If eonvicted of sacli second taking, the defendant was fined to the 
King. Neither could he justify by avowiy or cognizance to this sec- 
ond caption as to the first. If he justified, it had to be as in trespass. 
Fitz. N. B. 72. Neither was the plaintiff required in suing out this 
writ of recaption to give pledges of return ; nor was the defendant 
entitled to return of the property. His right to a return was reserved 
to him in the replevin suit, and could not be invoked again in the 
proceedings of recaption. Wilks. Bepl. 131, 132. 

The design of the writ was to prevent a second distress for the 
same rent or duty. Wilks. Kepi. 138. 
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NOTE III. 

WRITS ABOLISHED BY 8 & 4 WM. IV. c. 27, Bee. 36. 

" No tvrit of right patent, writ of right quia dominus remisit eu- 
riam, writ of right in capita, writ of right in London, writ of right 
close, writ of right de rationabili parte^ tvrit of right of advowson, writ 
of right upon disclaimer, writ de rationahUibus divisis, writ of right 
of ward, tvrit de constietudinibus et servitiis, vrrit of cessavit, tvrit of 
escheat, tvrit of quo jure, tvrit ofsecta ad molendinum, writ de essendo 
quietum de tolonio, writ of ne injuste vexes, tvrit of mesne, tvrU of 
qtiod permittat, writ of formedon^ in descender, in remainder, or in 
reverter ; writ of assize of novel disseisin^ nuisance, darrein present- 
ment, juris utrum, or Tnort d^ ancestor ; writ of entry sur disseisin in 
the quihus, in the per^ in the per and cui, or in the post ; tvrit of entry 
sur intrusion, tvrit of entry sur alienation, dum fuit non compos men- 
tis, dum fuit infra cetatem, dum fuit in prisona^ ad communem 
legem ; in casu proviso, in cansimili casu^ cui in vita, sur cui in vita, 
cui ante divortium, or sur cui ante dlvortium, writ of entry stir abate- 
ment, tvrit of entry quare ejecit infra terminum^ or ad terminum qui 
prcBteriit, causa matrim/mii prcelocuti, tvrit of aiely hesaiel, tresaiel, 
cosinage, or nuper obiit, writ of waste, writ of partition, writ of disceit, 
tvrit of qtiod ei deforceat, tvrit of covenant real, tvrit of warrant la 
chartce, tvrit of curia elaudenda, or tvrit per quCB servitia, and no other 
action, real or unmixed, (except a tvrit of right of dower, or writ of 
dower unde nihil hahet, or a quare impedit, or an ejectment,) and no 
plaint in the nature of any such tvrit or a^stion except a plaint for 
free bench, or dower, shall be brought after the Slst day of December, 
1834" 
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NOTE IV. 

PBOCEEDINGS IN £J£CTM£NT. 

The modem action of ejectment is a signal illustration of the 
philosophy of evolution as applied to legal procedure. 

In the earlier periods of English history estates for years were 
unknown. Where the right to a determinate period was first given to 
the vassals to stimulate their industry, they were not construed as 
transferring any title to the land. Adams, Eject. 2. This demise 
was construed to be a contract or covenant relating to the enjoyment 
of the rents and profits by the lessee, who occupied the relation of 
bailee to the lessor, not tenant. If his lease was under seal, he could 
recover compensation for a breach of it by the lessor. Hammond, 
N. P. 412. His term or interest in the contract was only a chattel. 
Ham. N. P. 414. 

As opposed to freeholds, terms for years were treated as personal 
property, and they devolved after the manner of personal estates. 

It was the duty of the lord to defend and protect his tenant for 
years in the possession and enjoyment of the land, both as against 
himself as well as strangers. 

If the tenant was evicted by the lessor himself, the ancient law 
furnished a sufficient remedy for his redress in the writ of covenant, 
a personal writ, by which the lessor was compelled by judgment of the 
court to restore the unexpired term to his tenant, and to pay damages 
for the wrongful eviction. 3 Bl. Com. 157; Fitz. N. B. 146 M, 
sec. 46. In such a case it was unnecessary to resort to equity. 

If the lessee was evicted by a stranger, claiming under an older 
title from the lessor, his sole remedy at law was by action on the 
covenant against the lessor for damages ; Fitz. N. B. 342 ; in which 
he recovered damages only, without restitution of his term. This 
action proceeded upon the theory that the lessor by his grant, previ- 
ous or subsequent, had broken his covenant. There was no remedy at 
all by covenant s^^nstthe lessor, when the lessee was dispossessed of 
his land by act of a stranger, not claiming under the lessor. Adams, 
Eject. 3. Neither was there any action in the tenant's name against 
such a stranger, prior to the reign of Henry III. Bracton, b. 4, f. 220. 
This remedy by covenant was therefore often inadequate and fruit- 
less. None other was at his command prior to that reign. He could 
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not recover possession in any of the real actions against the stranger, 
because he was not possessed of the freehold. His right under the 
lease was a subordinate right of contract merely, dependent upon the 
right of freehold in his lessor. 

It was ordinarily in line with the lessor's interest to vindicate 
his right of freehold by suit against the stranger for its restoration. 
A recovery of the freehold enabled the lessor to keep good his con- 
tract with his lessee by restoring him to his rights in the enjoyment 
of the laud. The only way in which the lessee could recover his 
term from the evicting stranger was by persuading the lessor to bring 
a real action against him, and, after recovery, to admit him again to 
possession. If the lessor refused or neglected to do this, the condition 
of the lessee was felt to be so remediless at law that suitors began 
resorting to equity by bill against the lessor to compel specific perform- 
ance of his contract of lease by restoration of the possession, when it 
was apparent that he could do so ; and by bill against the stranger 
for perpetual injunction to quiet possession. Glib, on Eject. 2, 3, 4 ; 
Adams, Eject. 8 ; Bunnington, Eject. 5. In administering this equity 
of quiet possession, the court also compelled restoration of possession 
to the injured party. This resort to equity quickened the courts of 
law in devising a better remedy for the wrongful eviction of lessees 
for years. In doing this they only availed themselves of the sugges- 
tions and analogies contained in well known proceedings going on 
every day before them, as follows. 

In the reign of Henry III. (1216-1272) the writ of qtiare yecit infra 
terminum had been introduced, by which the lessee, upon eviction by 
the lessor, or a stranger claiming under him, could recover back his 
term along with damages for the eviction. But this writ, as we have 
seen, lay in favor of the lessee only when the stranger claimed to 
have acted by virtue of sale from or unde*r contract with the lessor. 
1 Boscoe, Eeal Actions, 99 ; Adams, Eject. 5 ; Gilb. Eject 123. This 
limitation, which has been overlooked by erudite writers like Beeves 
(2 Beeves, Hist. Eng. Law, 136), greatly reduced the usefulness of 
the remedy. Adams, Eject. 7. Blackstone remarks that it did not 
lie against the lessor, but only against his feoffee or other person 
claiming under him.. 3 Bl. Com. 199. If the lessor ejected the 
lessee, the latter had, as we have seen, a limited remedy on the cove- 
nant. But it may be questioned whether this action would not also 
lie against the ejecting lessor himself. Adams, Eject. 4. Notwith- 
standing tiie limited number of cases to which the writ applied, it 
contained the important element of restoring to the lessee possession 
of the land for his unexpired term. 

It was not a writ of trespass vi et armis^ but has been classed with 
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real actions of the possessory kind; and was subject, of course, to the 
delays and burdens which attended such actions. 

In the early part of the reign of Edward III. (1326-1377), possibly 
as early as the reign of Edward I., there appeared a new personal writ, 
by which a lessee for years could recover damages as in trespass 
against any one who, without claiming under the lessor, evicted him. 
44 Edw. III. f . 22, pi. 26. It came to be known in later times as the 
writ of efectiatie firauB. Originally no restitution of the premises 
was adjudged or given, although it has been, strenuously maintained 
by Mr. Finlason in his edition of Beeves's History, that restitution was 
always given. 2 Reeves, 549 ; 3 Reeves, 177, 178, 179, 769. Baron 
Gilbert infers that it must have been given prior to the reign of 
Henry VII. (1485-1509). Gilb. on Eject. 4. Runnington is of the 
same opinion, and cites Blackstone in support. 3 Bl. Com. 201 ; Run- 
nington, 5. However this may be, the first reported case, in which 
the lessee in this action was allowed to recover his term, as well as 
damages, is found in the reign of Henry VIL in 1499. 14 Henry VII. ; 
Rast. Ent. f . 252 ; 2 Reeves, Hist. Eng. Law, 549, note. 

This decision constitutes the most important link in the history of 
modern ejectment. It furnished in a personal action a remedy ex- 
isting almost exclusively in real actions, and it furnished it to a 
suitor who could not invoke in his behalf the remedial benefits of 
any real action. It has been said that in doing this the courts of law 
only followed the practice of the courts of equity, inspired by jeal- 
ousy at their growing jurisdiction. 3 Bl. Com. 200. But the nature 
and extent of this equitable jurisdiction does not appear to be defi- 
nitely disclosed by any of the writers mentioning it, and its indefi- 
niteness may well have added to the jealousy and apprehension of 
the courts of law. 

It is probable that the courts of law followed the analogy fur- 
nished by the writ of gtiare eiedJt infra terminum, in which restitution 
was given to the lessee, whenever he could maintain that action, 
rather than follow the uncertain and undefined practice of the Courts 
of Equity in restoring the possession. 

The writ of ejectume JlmuBy as thus employed, existed only in 
favor of an actual lessee to recover back his term and obtain damages 
from the actual ejector. It continued with this limitation till after 
the reign of Henry VII. How it came to be employed by the free- 
holder and lessor to obtain possession of the land is interesting from 
an historical point of view, but by no means surprising in a system of 
procedure which abounded in forms and fictions. In the transforma- 
tion which took place nothing was done which had not been done or 
been suggested in other proceedings, to which allusion is now made. 
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The action of forciUe entry, which had been created and (Enlarged 
by the statutes of Eichard II. and H!eniy VI., was an attempt at pro- 
viding a more summary and effective remedy for dispossession of the 
freehold than contained in the possessory writ of novd di$$eisin^ 
15 Rich. IL c. 2; 8 Hen. VI. c. 9. As extended, it eminaeed a 
wrongful and forcible withholding, although the entry had been 
peaceable. The large number of cases it applied to tended to dis- 
courage resort to many of the real actions. It differed from the real 
actions in that it assumed to redress the wrong of dispossession by 
restoring the possession to the one who had been actually disturbed,, 
without inquiring into the titles of the parties. But this remedy was 
held to exist only in favor of freeholders by virtue of the statutes 
creating it. In the reign of Henry VII. the courts held that, while 
the remedy did not exist in favor of the lessee for years, he never- 
theless would be permitted to have the benefit of it, if he prosecuted 
it in the name of his lessor, who was a freeholder. 

It was but a short step from this holding of the courts, and 
entirely in line with it, to permit the freeholder, when his tenant waa 
ousted^ to invoke in his tenant's name the writ of ejectione firmce, 
which existed only in favor of a lessee for years. This step was 
finally taken by the courts, and thereafter the possessory action of 
ejectment came to be used by freeholders as well as tenants for years. 
It lay for them not only where the land had been forcibly taken, but 
where it was wrongfully withheld irrespective of actual force. 

But it will be noticed that the freeholder who invoked its use had 
also to be a lessor for years, and that he could sue only in the name 
of his lessee. The remedy was so efficacious and popular that, when 
he wished to avail himself of its advantages, if he had no lessee, he 
went to work and manufactured one for the occasion. Runnington, 
Eject 12. Having the right of entry, he made actual clandestine 
entry on the land, and while in possession made a lease for years to 
some one who was in accord with his intentions. This secret lessee 
being on the land then suffered an actual ouster from the person in 
occupation, or a clandestine ouster from another friend of the free- 
holder, who came to be known in the proceeding as the casual ejector. 
3 Bl. Com. 201. This supposed stranger or casual ejector was 
then made defendant in the case, and the writ, which ran in the name 
of the friendly lessee, was directed to and served on the casual ejec- 
tor. This casual ejector was sure to suffer default. 

Originally, the courts upon this default rendered judgment of resti- 
tution of the land, by which the actual occupant of it was turned out, 
and in order to regain his possession he was compelled to sue in. 
ejectment. 3 Reeves, Hist Eng. Law, 179. 
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The manifeet injustioe of this praetied led to the establishment of 
a rule of courts that do plaintiff in ejectment should recover the land 
against a oasual ejector, unless notice of the suit was first given to 
the tenant in possession, if any there were, by the casual ejector. 3 
Bl. Com. 202; Bunnington, 3. This notice consisted of a delivery 
of the declaration in the case, with a statement by the ejector that he 
had no interest in the land, and that, unless the party so notified 
appeared and defended the action, judgment would be suffered by 
default and he would be turned out. If upon affidavit of service the 
party so served or notified failed to appear and defend, judgment 
went against the casual ejector, and the occupant of the land was 
evicted in like manner as he had been evicted before the courts re- 
quired notice to be given him. If he appeared and interposed a 
defence, the plaintiff was compelled to establish four propositions of 
fact: Ist, that his lessor had a good title; 2d, that his lessor having 
such title made the lease for the unexpired term to plaintiff; 3d, that 
plaintiff took possession under the lease; 4th, that the defendant 
ejected him. If the plaintiff succeeded in establishing all these prop- 
ositions he obtained judgment, which dispossessed the tenant so 
defending and all entering under or after him. If the plaintiff failed 
to establish any one of them, the judgment went for the defendant. 

This seems to have been the practice in the action of ejectment, 
from the reign of Henry VII. to the time of the Protectorate of 
Cromwell, — about 160 years. 

As much inconvenience attended the formalities of actual lease, 
entry, and ouster (Adams, Eject. 17), while the substantial issue in- 
volved only the right of the lessor to make a lease, the courts took 
another and final step in moulding the proceedings under this writ 
to answer the purposes of a real action, without the delays and em- 
barrassments incident to it. In 1652, or a few years before that time, 
Chief Justice RoUe is accredited with introducing into practice a rule 
of the court which is known as the consent rule, by which the issue 
to be tried was confined to the right of the lessor to make the lease 
described by the plaintiff in his declaration. Styles, Rep. 368. By 
this rule the true tenant, after appearing in pursuance of notice of 
the casual ejector, was required, as a condition upon which he was 
permitted to defend, to enter into an agreement that he would 
confess at the trial the lease, entry, and ouster as alleged by the 
plaintiff, and take issue only on the title or right of the lessor to 
make the lease. 

A further condition was imposed on him, by which he consented 
that, if he did not at the trial keep his engagement of confession, he 
would pay all costs of suit, and allow judgment to be entered against 
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the casual ejector. Such a judgment when ezecutied would dispossess 
him as before the rule. 

When the terre tenant in possession had to admit lease, entry, and 
ouster in order to defend, these facts might as well be fictitious as 
real or coUusiye ; and such under this rule and by sanction of court 
they eventually became. 

The attorneys framed a declaration as if preceded by an original 
writ, and introduced the name of John Doe as lessee and plaintiff and 
the name of Richard Roe as defendant and casual ejector, alleging a 
fictitious ouster by him. After notice to the terre tenant or occupant, 
which consisted of delivery to him of the declaration with a warning 
to defend or be ousted, as the result of a judgment of default, he was 
permitted to defend the action upon entering into the consent rule 
mentioned, and upon receiving without writ or process a new declara- 
tion, with his own name substituted as defendant in the place of 
Richard Roe, the fictitious ejector and former defendant 

In this form the action continued down to comparatively recent 
times, superseding nearly all the real and possessory actions known to 
the common law. By 3 & 4 Wm. IV. c. 27, s. 89, it was enacted 
that no descent cast, discontinuance, or warranty shall hereafter 
defeat any right of entry or action for the recovery of any lands. 
This enactment converted all titles into possessory titles, and thus 
made the remedy by ejectment of universal application. Tyler, 
Eject. 89: 

By section 36 of chapter 27 of the same statute all real actions were 
expressly abolished except four, one of which is ejectment ; the other 
three — qtutre impedit and the two writs in dower — involving rights 
which it was supposed could not be enforced in that action. 

The action of ejectment as between landlord and tenant and mort- 
gagor and mortgagee was subjected to some necessary modifications 
by the statute of 4 Greo. II. c. 28, and the Common Law Procedure 
Act of 1852 (15 & 16 Vict. c. 76), relating to the right of entry and 
the method of enforcing it by that action. By an amendment of the 
Common Law Procedure Act of 1852, parties to real actions were 
allowed to arbitrate their claims and enter judgment on the award. 
17 & 18 Vict. c. 125, s. 16. 
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FORM (1). 
Wbit in Debt. 

George the Third, &c. To the sheriff of greeting: Command 

C. D., late of ^ that justly and without delay he render to A. B. 

the sum of £ of good and lawful money of Qreat Britain, which 

he owes to, and unjustly detains from him, as it is said: and unless 
he shall so do, and if the said A. B. shall make you secure of prose- 
cuting his claim, then summon by good summoners, the said 0. D. that 
he be before us, on — ^— wheresoever we shall be in England, (or, in 
C. P. before our justices at Westminster, on ,) to shew where- 
fore he hath not done it, and have there the names of the summoners, 

and this writ. Witness ourself, &c. L. S. 

Tidd's Appendix, 20. 

FORM (2). 

/ 

' Declabation in Debt fob Goods sold and deltvebed. 

In the Common Pleas. 

The 12th day of June, 1845. 

Somersetshire, to wit. — Jonathan Gregory (the plaintiff in this 
suit), by Abraham Elliot, his attorney, complains of James Johnson 
(the defendant in this suit), who has been summoned to answer the 
said plaintifE in an action of debt, and he demands of the said 
defendant the sum of £500, which he owes to and unjustlj/ de- 
tains from the said plaintiff. For that whereas the said defendant 
heretofore, to wit, on the first day of December, in the year of our 
Lord 1844, was indebted in £500, for goods then sold and delivered 
by the said plaintiff to the said defendant, at his request, to be paid 
by the said defendant to the said plaintiff on request. Whereby, and 
by reason of the non-payment thereof, an action hath accrued to the 
said plaintiff to demand and have of and from the said defendant the 
said sum of £500, above demanded. Yet the said defendant, although 
often requested, hath not paid the said sum of £500, above de- 
manded, or any part thereof, to the damage of the said plaintiff of 
£BOf and therefore he brings this suit, &c. 

Warren, Law Studies, 683. 
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FORM (3). 

Declaration itst Dbbt gst Bosjk 

In the Queen^s Beneh. 

The -: — day of in the year of our Lord 18 — . 

London^ 1 A. B. by X. Y* his attorney, complains of C. D., who has 

to wit : ) been summoned to answer the said A. B. in an action of 

debt, and he demands of him the sum of £1000, which he owes to and 

unjustly detains from him. For that whereas the said C. D. hereto- 

fore, to wit, on the day of , in the year of our Lord , 

by his certain writing obligatory, sealed with his seal, and now shown 
to the Court of our said Lady the Queen, before the Queen herself 
here, the date whereof is the day and year aforesaid, acknowledged 
himself to be held and firmly bound unto the said A. B. in the said 

sum of £ above demanded, to be paid to the said A. B. Yet the 

said G. D. (although often requested so to do) hath not as yet paid 
the said sum of £1000 above demanded, or any part thereof, to the 
said A. B., but hath hitherto wholly neglected and refused, and still 
neglects and refuses so to do. To the damage of the said A. B. of 
ten pounds, and therefore he brings his suit, &g. 

J. W. Smith, Actions, 120. 

FORM (4). 

Wbit on Covknant. 

Qeorge the Third, by the grace of Grod of the United Kingdom of 
Great Britain and Ireland King, Defender of the Faith. To the sher- 
iff—greeting: Command C. D., late of that justly and without 

delay he keep with A. B. the covenant (or covenants) made by the 
said G. D. with the said A. B. according to the force, form, and effect 
of a certain indenture (or deed-poll, or articles of agreement) in that 
behalf made between them, as it is said ; and unless he shall so do, 
and if the said A. B. shall make you secure of prosecuting his claim, 
then summon by good summoners the said C. D. that he be before us, 

on wheresoever we shall then be in England, (or, in C. P. before 

our justices at Westminster, on ,) to shew wherefore he hath not 

done it ; and have there the names of the summoners, and this writ. 
Witness ourself at Westminster, the day of in the 

year of our reign. 

Tidd's Appendix, 19. 

FORM (5). 

Dbclabation on Coybnant. 

In the K. B. (or C. P.). 

London, to wit (venue). G. D. was summoned to answer A. B. of a 
plea, that he keep with him the covenant made by the said G. D. with 
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the said A. B., according to the form and eifeet of a certain indenture 
{or " deed-poll," &c., according to fact) made between them (accord- 
ing to fact) ; and thereupon the said A. B., by his attorney, com- 
plains, for that whereas, &c. (state the deed and breaches, &c.y and 
•conclude thus) : Wherefore the said A. B. saith that he is injured, 
and hath sustained damage to the amount of £ , and therefore he 

brings his suit, SfC. (no pledges). 

Saund. PI. & E., 483. 

FOBM (6). 

Wbit in Assumpsit. 
Tn the King's Bench. 

William the Fourth, by the grace of Grod, of the United Kingdom 
of G-reat Britain and Ireland King, Defender of the Faith, to the 
Sheriffs of London [the yenue], greeting : If A. B. shall make you se- 
cure of prosecuting his claim, then put by gages and safe pledges, C. D. 
iate of [London, merchant], that he be before us on the Morrow of All 
Souls [the return] wheresoever we shall then be in England, (or in 
O. P. before our justices at Westminster, on, &c.) to show, For that 
whereas, &c. (Here state the cause of action as in a declaration) and 
have there the names of the pledges and this writ. Witness ourself 

at Westminster, the day of in the year of our reign. 

2 Chitty, PI. 7 (ed. 1872). 

FORM (7). 
Akcieitt Writ of Trespass on the Case on Promises. 

(This writ resembled the general writ of trespass on the case; 
alleging that the defendant had agreed or undertaken with the de- 
fendant to do something in his behalf, and that he had wrongfully 
failed and refused to carry out his agreement, by reason of which 
plaintiff had been damaged.) See 2 Chit. PI. 7 (ed. 1872) ; 1 Rich. 
€. P. 81 ; F. N. B. 94. 

FORM (8). 

Declaration in Assumpsit. 

In the Queen's Bench. 

The day of in the year of our Lord 18 — . 

London, ) A. B. by X. Y. his attorney, complains of G. D., who has 

to wit. ) been summoned to answer the said A. B. in an action on 

promises for that, whereas the said C. D. heretofore, to wit, on the 

day of in the year of our Lord 18 — , was indebted to the 

:8aid A. B. in £100 for money found to be due from the said G. D. 
to the said A. B. on an account then stated between them, and the 
said G. D. afterwards, on the day and year aforesaid, in consideration 
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of the premises respectively promised the said A. B. to pay the said 
several moneys respectively to the said A. B. on request. Tet the 
said C. D. hath disregarded his promises, and hath not paid any of the 
said moneys, or any part thereof, to the damage of the said A. B. of 
£200 and thereupon he brings his suit, &c. 

J. W. Smith, Ac. 117. 

FORM (9). 
Writ in Account Bendkb. 

The Ring to the sheriff, &c. Command A. that he render to B. a 
reasonable account for the time in which he was receiver of the 
money of him the said A. or bailiff of him the said A. and unless he 
will do it, and the aforesaid A. shall make you secure of prosecuting 
his claim, then summon the aforesaid B. that he be before our justices 
at Westminster in fifteen days of Easter, &c., to shew wherefore he 
will not do it : And have there the summoners and this writ, &c. 

F. N. B. 268. 

FORM (10). 
Declaration on Account Bender. 
In the Common Pleas. 



Term, Will. IV. 



London, (to wit). A. S. was summoned to answer to W. S. in a 

plea that she render to the said W. S. a reasonable account for the 

* time during which she was bailiff to the said W. S. in the parish of 

[St. Botolph, Bishopsgate Street,] in the [city of London]. And 

thereupon the said W. S. by his attorney, saith, that whereas, 

heretofore, to wit, on the day of , in the year of our Lord 

, and from thence for a long space of time, to wit, hitherto the 

said plaintiff was lawfully possessed of one undivided moiety or half 
part, the whole in moieties to be divided [or if the plaintiff was seized 
in fee, say, '' the said plaintiff was seized in his demesne as of fee, of 
and in one undivided, &c."] of and in a certain messuage, with the 
appurtenances, situate, &c., for the rest and residue of a certain 
term, to wit, the term of six years, commencing, &c. with the said 
defendant, during all that time held the said tenement, with the 
appurtenances, together with the said plaintiff, as tenants in common ; 
[or if the seisin was in fee, say, *'and the said defendant and divers 
other persons whose names are to the said plaintiff unknown, during 
all that time held the said tenements with the appurtenances, to- 
gether with the said plaintiff, as tenants in common; ''] and the said 
defendant had also, during all that time, the care and management of 
the whole of the said premises with the appurtenances,' to receive and 
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take the rents, issues, and profits thereof, as bailiff of the said plain- 
ti^ of what she received more than her jast share and proportion 
thereof to render a reasonable account thereof to the said plaintiff 
and his said share thereof, when the said defendant should be there- 
unto afterwards requested, according to the form of the statute, &c.; 
and although the said defendant during the time aforesaid, at, Ac. 
(venue) aforesaid, received more than her just share and proportion 
of the rents, issues, and profits .of the said tenements with the ap- 
purtenances, and the said plaintiff's share thereof, that is to say the 
whole of the rents, issues, and profits of the said tenements with the 
appurtenances ; yet the said defendant, although she was afterwards, 
to wit, on, &c. at, &c. (venue) aforesaid, requested by the said plain- 
tiff so to do, hath not yet rendered a reasonable account to the said 
plaintiff of the said rents, issues, and profits so received as aforesaid 
or either of them, or any part thereof, or of the said share of the 
said plaintiff, or any part thereof, but hath hitherto wholly neglected 
and refused so to do contrary to the form of the statute in that case 
made and provided, to wit, at, &c. (venue), aforesaid} wherefore the 
said plaintiff says he is injured, and bath sustained damage to the 
amount of £— and therefore he brings his suit, &c. 

3 Chit PL 1297. 

FORM (11). 

Wbit in Annuity. 
Common Pleas. 

Command A. that justly, &c. he render to B. one hundred marks and 
the moiety of three garments with costly fi:r, and of two garments 
with fine linen, which are in arrear to him, of the yearly rent of ten 
marks, and the moiety of one garment with fur and of one garment 
with fine linen, which he oweth to him, &c., and unless, &c. 

F. N. B. 367. 

FORM (12). 
Declabation in Annuity. 
(to wit) A. B. complains of C. D. being in custody of the 



marshal of the Marshalsea of our lord the now King, before the King 

himself, of a plea, that he render unto the said A. B. the sum of 

of lawful money of Great Britain, which he is in arrear to the said 

A. B. of a certain annuity or yearly rent of and which the said 

C. D. owes to the said A. B. For that whereas, Ssq* Wherefore the 
said plaintiff saith that he is injured, and hath sustained damage to 

the amount of £ and therefore he brings his suit, &c. 

2 Chit. PL 13. 
Mabtin Civix. Pbocsdube— 24 
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FORM (13). 

Wbit of Scire facias. 

Oeorge the Thiid, &c. To the sheriff of greeting : Whereas 

A. B. lately in our court before as at Westminster, by bill withoat 
writ, and by the judgment of the same court, recoyered against C. D. 

£ for his damage, which he hath sustained as well on occasion 

of the not performing certain promises and undertakings then lately 
made by the said C. D. to the said A. B. as for his costs and charges 
by him about his suit in that behalf expended; whereof the said C. D. 
is convicted, as appears to us of record. And now on behalf of the 
said A. B. in our said court before us, we have been informed that 
although judgment be thereupon given, yet execution of the damages 
aforesaid still remains to be made to him; wherefore the said A. B. 
h&th humbly besought us to provide him a proper remedy in this be- 
half. And we being willing that what is just in this behalf should 
be done, command you, that by honest and lawful men of your baili- 
wick, you make known to the said C. D. that he be before us at 

Westminster, on next after , to shew if he has or knows 

of anything to say for himself why the said A. B. ought not to have 
his execution against him of the damages aforesaid, according to the 
force, form, and effect of the said recovery, if it shall seem expedient 
for him so to do ; and further to do and receive what our said cx)urt 
before us shall then and there consider of him in this behalf ; and 
have there then the names of those by whom you shall so make 
known to him, and this writ. Witness Sir Charles Abbot Knight, at 

Westminster the day of in the -; — year of our reign. 

Tidd's Appendix, 627. 

FORM (14). 

Wbit ik Trespass yi bt Abmis. 

The King to the sheriff, &c. If A. shall make you secure, &c., 
then put by gages and safe pledges B. that he be before us on the 
morrow of All Souls, wheresoever we shall then be in England, to 
shew wherefore with force and arms he made an assault upon him 
the said A. at N. and beat, wounded, and ill treated him, so that his 
life was despaired of, and other enormous things to him did, to the 
great damage of him the said A. and against our peace. And have 
there the names of the pledges and this writ Witness, &o. 

F. N. B. 196. 
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FOBM (16). 

Dbolabation in Trespass yi et Abmis. 

In the Queen's Bench. 

On the day of in the year of our Lord 18 — . 

London ) A. B. by X. Y., his attorney, complains of 0. D. who has 

to wit. ) been summoned to answer the said A. B. in an action of 

trespass. For that the said G. D. heretofore, to wit on, &c. with force 

and arms. Sec., made an assault on the said A. B., and beat, bruised, 

wounded, and ill treated him, insomuch that his life was thereby 

greatly despaired of, and other wrongs to the said A. B. he the said 

C. D. then did against the peace of our Lady the Queen, and to the 

damage of the said A. B. of fifty pounds, and therefore he brings 

suit, &c. 

J. W. Smith, Ac. 119 [244]. 

FORM (16). 

Writ in Detinue. 

The King to the sheriff, &c. Command A. that, &c. he render to 
B. a certain writing by which B. hath given and granted all his goods 
and chattels lately being in the manor of N. to I. of L. which he un- 
justly detains from him, &c. 

F. N. B. 323. 
FORM (17). 

Declaration in Detinue. 

In the Exchequer of Pleas. 

The 15th day of June, in the year of our Lord 1845. 
Berkshire, to wit. — Anthony Brown (the plaintiff in this suit), by 
Peter Black, his attorney, complains of Augustus White (the defend- 
ant in this suit), who has been summoned to answer the said plaintiff 
in an action of Detinue. For that whereas the said plaintiff heretofore 
and before the commencement of this suit, to wit, on the 12th day of 
February, in the year of our Lord 1845, had delivered to the said de- 
fendant certain goods and chattels, to wit, twenty pipes of wine of 
the said plaintiff, of great value, to wit of the value of £2,000, to be 
redelivered by the said defendant to the said plaintiff when the said 
defendant should be thereunto afterwards requested ; yet the said de- 
'fendant, although he was afterwards, to wit, on the first day of March, 
in the year aforesaid, requested by the said plaintiff so to do, hath not 
as yet delivered the said goods and chattels, or any of them, or any 
part thereof, to the said plaintiff, but so to do hath hitherto wholly 
refused, and still refuses, and still unjustly detains the same from the 
said plaintiff, to the damage of the said plaintiff of £800, and there- 
upon he brings his suit, &c. 

Warren, Law Studies, p. 583. 
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FOBM (18). 

WsiT IK Trespass on thii Case. 

The King to the sheriff, &c If A. shall make you seomrBy then put 
&o. T. of D., &c. that he be^ &c. to show wherefore, whereas the 
aforesaid T. of D. contriving deceitfully to defraud him, the said A. 
and to extort divers sums of money from the same A. excited and 
procured the said A. to play at dice with him the said T. at a certain 
game called the dozen for divers sums of money at Burton upon Trent, 
and the said A. there played with him at dice at the game aforesaid, 
the aforesaid T. certain dice truly titled delivered to him the said A. 
to throw, and when the said dice happened to come to the hands of 
him, the said T., he, the same T., falsely and fraudulently, threw cer- 
tain other false dice, and deceitfully titled, which he knew would 
turn up number twelve at every throw, by which he, the said A., lost 
great sums of money to him, the said T., at that game, and the said 
T. falsely and deceitfully took and carried away those suras under 
color of gain, to the damage of him, the said A., of five pounds, as 
it is said. And have you there the names of the pledges and this 

writ. Witness, &c. 

F. N. B. 95. 

FORM (19). 

Dbclabatiok in Trespass on the Case. 

In the Queen's Bench. 

The 15th day of June, in the year of our Lord 1845. 
Lancashire (Southern Division), to wit. — Thomas Moody (the 
plaintiff in this suit), by Frederick Jones, his attorney, complains of 
William White (the defendant in this suit), who has been summoned 
to answer the said plaintiff in an action of trespass on the case. For 
that whereas the defendant before, and at the time of the commence- 
ment of this suit, and of the injury and damage occurring, as herein- 
after mentioned, was the possessor and occupier of a certain messuage, 
vault, cellar, and premises, with the appurtenances, situate in the town 
of Liverpool, in the county of Lancaster, and near to a certain common 
and public footway there, and in which vault and cellar there was a 
certain hole or aperture opening into the said public footway. Tet the 
defendant, well knowing the premises, whilst he was so the possessor 
and occupier of the said messuage, vault, cellar, and premises, with 
the appurtenances, and whilst there was such hole as aforesaid, here* 
tofore, to wit, on the first day of May, in the year of our Lord 1845, 
wrongfully and unjustly, and contrary to his duty in that behalf per* 
mitted the said hole to be, and continue, and the same was then so 
badly, insufficiently, and defectively covered, that, by means of the 
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premises, and for want of a proper and sufficient covering to the said 
hole, the plaintiff, who was then lawfully passing in and along the 
said footway, then slipped and fell into the said hole, and thereby 
the left leg of the plaintiff was then fractui'ed and broken, and 
greatly damaged ; and the plaintiff became and was sick, sore, lame, 
and disordered, and so remained and continued for a long time, to wit, 
thence hitherto, during all which time the plaintiff thereby suffered 
and underwent great pain, and was prevented from attending to and 
transacting his lawful affairs and business, by him during that time 
to be performed and transacted ; and was also, by means of the prem- 
ises, forced and obliged to pay, lay out, and expend, and did pay, 
lay out, and expend a large sum of money, to wit, the sum of £60 in 
and about the endeavoring to be healed and cured of the wounds, 
lameness, sickness, and disorder so occasioned as aforesaid, to the 
plaintiff's damage of £200, and thereupon he brings suit, &c. 

Warren, Law Studies, 688. 

FORM (20). 

Declaration in Tboveb. 

In the Common Pleas. 

The 1st day of June, in the year of our Lord 1846. 
Staffordshire, to wit. — Emanuel Clifton (the plaintiff in this suit), 
by Titus Trueman, his attorney, complains of William Waller (the 
defendant in this suit), who has been summoned to answer the 
plaintiff in an action of trover. For that whereas the plaintiff here- 
tofore, to wit, on the 17th day of January, in the year of our Lord 
1845, was lawfully possessed, as of his own property, of a certain 
balloon of great value, to wit, of the value of £500, and being so pos- 
sesssed thereof, the plaintiff afterwards, to wit, on the day and year 
aforesaid, casually lost the same out of his possession, and the same 
afterwards, to wit, on the day and year aforesaid, came to the posses- 
sion of the defendant by finding ; yet the defendant, well knowing 
the said balloon to be the property of the plaintiff, and of right to 
belong and appertain to him, but contriving and fraudulently intend- 
ing to deceive and defraud the plaintiff, hath not as yet delivered 
the said balloon to the plaintiff (although often requested so to do) ; 
and afterwards, to wit, on the day and year aforesaid, converted and 
disposed of the same to his, the defendant's, own use, to the damage 
of the plaintiff of £200, and therefore he brings suit, &o. 

Warren, Law Studies, 689. 
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FORM (21). 
Weit of Bbpleyin. 

Greorge the Fourtli, by the grace of God, of the United Kingdom 
of Great Britain and Ireland King, Defender of the Faith, to the 

sheriff of , greeting : We command you, that jastly and without 

delay you cause to be replevied to A. B. his cattle, goods, and chat- 
tels, which G. D. hath taken and unjustly detaineth, as he saith, and 
after cause him to be brought to justice for the same ; that we hear 
no more complaint for want of justice. Witness ourself at West- 
minster, the day of , in the year of our reign • 

Wilkinson, 143. 

FORM (22). 

Declabation in Beplevin. 

In the Exchequer of Pleas. 

The 21st day of April, in the year of our Lord 1845 in Easter 
Term, in the 8th year of the reign of Queen Victoria* 
Sussex, to wit. — Charles Dupper (the defendant in this suit) was 
summoned to answer Archibald Brudenall (the plaintiff in this suit) 
of a plea, wherefore he took the cattle of the said plaintiff, and un- 
justly detained the same against sureties and pledges, until, Ag. ; and 
thereupon the said plaintiff, by Henry Blunt, his attorney, complains: 
For that the said defendant heretofore, to wit on the Ist day of Feb- 
ruary, in the year of our Lord 1845, at Lewes, in the county of Sus- 
sex, in a certain place there called Ghalkey Hill, took the cattle, to 
wit, one gelding, of the said plaintiff, of great value, to wit of the 
value of £50, and unjustly detained the same, against sureties and 
pledges, until, &c.: wherefore the said plaintiff saith that he is in- 
jured, and hath sustained damage to the value of £100, and there- 
fore he brings his sidt, &c. 

Warren, Law Studies, 689. 

FORM (23). 

Writ op Right Patent. 

** Charles, &c. to T. M. greeting : We command you that without 

delay you do full right to T. B. of one messuage and ten acres of 

land with the appurtenances in B. which he claims to hold of you by 

the free service of one penny per annum for all service; of which 

J. S. deforceth him ; and unless you will do this, let the sheriff of C. 

do it, that we may hear no more clamor thereupon for want of right 

Witness, etc." 

Booth, 8a 
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FOBM (24), 

Count on a Wbit op Bight Patent. 

Middlesex, to wit. — Francis John Tyssen, Esq., by John Vernon, his 
attorney, demands against (jeorge Clarke ten messuages, ten gardens, 
one shop, two coach-houses, three stables, and two acres of land with 
the appurtenances, in the parish of Saint John Hackney, as his right 
and inheritance by writ of the lord the King of right, and thereupon 
he saith that Francis Tyssen, Esq., father of him the said Francis 
John, was seised of the tenements aforesaid, with the appurtenances 
in his demesne as of fee and right in the time of peace in the time 
of the lord (George the First, late King of Great Britain, to wit, with- 
in years now last past, by taking the esplees thereof to the value, 
&c., and from the said Francis John, the father, the right descended 
to the said Francis John, who now demands as son and heir of the 
said Francis, his father, and that such is his right he offers, &c. 

Booth, 92, note. 

FOBM (25). 

Weit op Bight Close. 

The King, &c. to the mayor and sheriffs of London, greeting : We 

command you, that without delay you do full right to E. of K. of one 

messuage and two shops with the appurtenances in London, which he 

claims to hold of us by free service, &c. whereof W. deforceth him, 

that we may hear no more clamor thereupon for want of right. 

Witness, &c. 

Booth, 116. 

FOBM (26). 

Wmt op Bight op Advowson. 

The King, &c. to the sheriff of C. greeting : Command A. that 
justly, &c. he render B. the advowson of the church of S. from which 
he unjustly deforces him as he says ; and unless, &c. 

Booth, 122. 

FOBM (27). 

Weit op Bight op Dowee. 

The King to A. greeting : We command you, that without delay 
you do full right to B., who was the wife of C., of a third part of ten 
acres of land with the appurtenances in W. which she claims to hold 
of you in dower by the free service of a third part of one penny per 
annum for all service whereof C. unjustly deforceth her, &c. 

Booth, 118. 
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FORM (28). 

Writ of Doweb Ukdb Nihil Habbt. 

The King to the sheriff, &c. Gommand A. that justly, &c. he render 
to B., who was the wife of C, her reasonable dower which falls to her 
share, of the freehold which was the aforesaid G.'s, some time her 
husband in N. whereof she nothing hath, as she saith, and whereof 
she complains that the aforesaid A. unjustly deforceth her, and un- 
less, &c. 

Booth, 166. 

FORM (29). 

Wbit of Fobmedon in Descendeb. 

The King to the sheriff, &c. Gommand A. that, &c. he i^ender to B. 
the manor of N., with the appurtenances which G. gave to D. and E. 
his wife, and the heirs of the bodies of them the said D. and E. 
issuing, and which after the death of the aforesaid D. and E. ought 
to descend to the aforesaid B. the son and heir of the aforesaid D. 
and E., by the form of the gift aforesaid, as he saith, and unless, &c. 

Booth, 142. 

FORM (30). 

Wbit of Ne Injuste Vexes. 

The King to A., greeting : We command you, that you unjustly vex 

not, or permit to be vexed, B. concerning his free tenement, which he 

holds of you in J., nor therefore require or permit to be required of 

him customs or services which he oweth not, nor is used to do for the 

same; and unless you will do this, the sheriff of Lincoln shall cause 

the same to be done, that we may hear no more clamor thereupon 

for want of right. 

Booth, 126. 

FORM (31). 

Wbit of Assize of Novel Disseisin. 

The King to the sheriff &c. A. hath complained unto us that B. 
unjustly and without judgment hath disseised him of his freehold in 
G. within thirty years last past, and therefore we command you that 
if the aforesaid A. shall make you secure to prosecute his claim, then 
cause that tenement to be reseized, and the chattels which were taken 
in it, and the same tenement with the chattels to be in peace until the 
first assize, when our justices shall come into those parts, and. in the 
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mean time cause twelve free and lawful men of that visne to view 
that tenement, and their nacfkes to be put into the writ, and summon 
them by good summoners, that they be before the justices aforesaid, 
at the assize aforesaid, ready to make recognizance thereupon, and put 
by gages and safe pledges the aforesaid B., or, if he shall not be found, 
his bailiff, that he may be then there to hear that recognizance, &c. 
And have there the summoners, the names of the pledges, and this 
writ, &G. 

Booth, 211. 

FOEM (32). 

Writ op the Assize of Nuisance. 

The King to his beloved, &c. Know ye, that we have constituted 
you our justices to take the assize which B. hath arraigned before you 
by our writs against K. touching a certain pool heightened in G. in the 
county of S. to the nuisance of his freehold in L. in the county H. 
And therefore, &c. that at a certain day, &c. in the confines of the 
counties aforesaid which you shall appoint for this purpose, you take 
that assize, doing thereon what to justice belongs ; for we have com- 
manded our sheriffs in the counties aforesaid, that at a certain day and 
place in the confines of the said counties, whereof you shall give them 
notice, they cause that assize to come before you : lu witness whereof 
we have caused these our letters to be made patents. Witness, &g. 

Fitz. N. B. 183. 

FORM (33). 

Writ of Assize Mort d' Ancestor. 

The King to the sheriff of S. greeting: If A. shall make you 
secure, &c. then summon, &c. twelve free and lawful men of the 
neighborhood of N. that they be before our justices at the first assize, 
when they shall come into those parts, or before our justices at West- 
minster on the octave of, &c., or before our beloved and faithful D. 
and E. and those whom we have associated unto them, at a certain 
day and place, whereof they the said D. and E. shall give you notice 
ready to recognize by oath, if W. father of the aforesaid A. or mother, 
sister, brother, uncle or aunt, was seised in his (or her) demesne as of 
fee, of one messuage with the appurtenances in K., the day where- 
upon he died, and if he died after the coronation of lord King Henry ; 
and if the same A. be his next heir : and in the mean time let them 
view the said messuage and land, and cause their names to be put in 
the writ, and summon by good summoners B., who now holds the 
aforesaid messuage and lands, that he may be there to hear that recog- 
nizance ; and have there the summoners and this writ. Witness, &c. 

Booth. 206. 
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FORM (34). 

Wbit of Entry in Nature of an Assize on the Ancestor's 

Seisin. 

That justly, &c. he render to B. one messuage in L. which he- 
olaims to be, &c. whereof the said A. unjustly and without judgment 
hath disseised G. (the father or mother or other ancestor) of the said 
B. whose heir he is within twenty years qow last past, as he says, &c. 
and unless, &c. 

Booth, 175. 

FORM (36). 

Writ of Entry in Nature of an Assize or Writ of Entry 

IN De Quibus in Second Degree. 

Command A. that, &c. he render to B. one messuage with the 
appurtenances in N. which he claims to his nght and inheritance, and 
into which the same A. hath not entry, but D. the father (or mother 
or other ancestor) of the aforesaid B. whose heir he is, who demised 
it to him for a term which is past, as he says, and unless he will da 
it, &o. 

Booth, 172. 

FORM (36). 
Writ of Aiel and Bbsaiel. 

The King to the sheriff, &c. Command A. that justly, &c. he ren- 
der to B one messuage with the appurtenance in E. of which W., the 
grandfather of the said B. or grandmother of the said B. or great- 
grandfather, or great-grandmother of the said B., whose heir he is, 
was seised in his (or her) demesne as of fee, upon the day on which 
he died, as he saith, and unless he will do it, and the aforesaid B. 
shall make you secure, &c. then summon, &c. the aforesaid A., &c. 

The count is as follows : — 

And whereupon he saith, that the said W., the grandfather, &c. was 
seised of the messuage, &c. in his demesne as of fee in time of peace, 
in the time of the lord the now King, by taking thereof the esplees 
to the value, &c. and from the said W. the grandfather, &c. descended 
the right, &o« to the said C. who now demands as cousin and heir of 
the said W., to wit, the son of T. the son of the said W., &c. from 
whom, &0. and thereof he brings suit, &c. 

Booth, 201, 
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FORM (37). 

Wbit of Entet sub Intrusion. 

The King to the sheriff, &c. Command A. that justly, &c. he ren- 
der to B. one ploughland, with the appurtenances in N., which he 
claims to be his right and inheritance, and into which the same A. 
hath not entry but by the intrusion which he made into it after the 
death of G. who was the wife of D. who held it in dower of the 
gift of the aforesaid D. sometime her husband, the father or brother 
of the aforesaid B., whose heir he is, as he saith, and unless, &c. 

Booth, 181. 

FORM (38). 

Writ of Quare Ejegit Infba Tbrminum. 

The King to the sheriff, &c. If A. shall make you secure, &c. then 
summon B. that he be,.&c. to shew wherefore he deforceth the afore- 
said A. of one messuage with the appurtenances in N. which C. de- 
mised to him for a term which is not yet passed, within which term the 
same 0. sold that messuage to the aforesaid B. by reason of which 
sale he the said B. hath ejected the aforesaid A. from the messuage 
aforesaid, as it is said. And have, &c. 

F. N. B. 468. 

FORM (39). 

Writ of Quare Impedit. 

The King, &c. to the sheriff greeting : Command A. that justly, 
&c. he permit B. to present a fit person to the church of N. which is 
vacant, and belongs to his gift as he says. And whereof he com- 
plains that the said A. unjustly hinders him. And unless he will do 
it, summon by good summoners the said A. that he be before our jus- 
tices of Chester ^^t Chester, on the first day of the next session of the 
county court of Chester, to be held at Chester, to shew wherefore he 
hath not done it. And have there the summoners and this writ. 
Witness. 

Booth, 226. 

FORM (40). 
Writ of Waste. 

The King to the sheriff of . If A. shall make you secure, 

&c. then summon by good summoners B. that he be before our jus- 
tices at Westminster, on, &c. Wherefore seeing that it is provided 
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by the Common Council of out realm of England, that it shall not be 
lawfal for any person to commit waste, sale, or destruction of lands, 
houses, woods, or gardens, the same B. hath committed waste, &c., of 
the lands, houses, woods, and gardens in L. which the aforesaid A. 
demised to him, &c. 

2 SeUon, 236. 

FORM (41). 

Wbit of Ejections Fxrils. 

The King to the sheriff, &c. If A. shall make you secure, &c. 
then put, &c. B. that he be before our justices, &c. to shew wherefore 
with force and arms he entered into the manor of I. which T. de- 
mised to the said A. for a term which is not yet passed, and the 
goods and chattels of him the said A. to the value of, &c. found in 
the same manor, took and carried away and ejected him the said A. 
from his farm aforesaid, and other wrongs tQ him did, to the great 
damage of, &o. 

F. N. B. 220. 

FORM (41a). 
Obiginal Writ in Ejectment. 

Geo. the Third, &c. (403). To the sheriff of greeting : If 

John Doe shall give you security of prosecuting his claim, then put 

by gages and safe pledges Richard Roe, late of yeoman, that he 

be before us, on , wheresoever we shall then be in England, (or, 

in C. P. "that he be before our justices at Westminster, on ,") 

to shew wherefore, with force and arms, he entered into -. mes- 
suages, &c. (721) with the appurtenances in which A. B. hath 

demised to the said John Doe, for a term which is not yet expired^ and 
ejected him from the said farm ; and other wrongs to the said John 
Doe there did, to the great damage of the said John Doe, and against 
our peace : And have you there the names of the pledges, and this 
writ. 

Witness ourselves at Westminster, the day of in the 

year of our reign. 

Tidd's Appendix, 720. 

FORM (41 a, continued). 

Dbclabation IK Ejectment. 

In the King's Bench. 

Term, in the year of the reign of King William the 

Fourth. To wit, C. D. was attached to answer John Doe of a 
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plea of trespass and ejectment, and thereupon the said John Doe, by 

, his attorney, complains : — For that whereas A. B. heretofore, 

to wit, on the day of in the year of our Lord , had de- 
mised to the said John Doe messuages, stables, yards, 

and gardens, situate and being in the parish of , in the 

counly of , to have and to hold the same to the said John Doe 

and his assigns, from the day of in the year aforesaid, for 

and during and unto the full end and term of years from thence 

next ensuing, and fully to be complete and ended. By virtue of 
which said demise, the said John Doe entered into said tenements^ 
with the appurtenances^ and became and was thereof possessed for 
the said term so to him thereof granted as aforesaid. And the said 
John Doe being so thereof possessed, the said G. D. afterwards, to 

wit, on the day of in the year aforesaid, with force and 

arms entered into the said tenements, with the appurtenances, in 
which the said John Doe was so interested, in manner, and for the 
term aforesaid, which is not expired, and ejected him the said John 
Doe out of his said farm, and other wrongs to the said John Doe then 
and there did, against the peace of our said lord the King, and to the 

damage of the said John Doe of pounds ; and therefore he brings 

his suit, &c. 

Stephen PL 33. 

NOTICB TO A PeBSON IN POSSESSION TO APPEAB. 

Mr. C. D, 

I am informed that you are in possession of, or claim title to the 
premises, in this declaration of ejectment mentioned or some part 
thereof ; and I, being sued in this action as a casual ejector only, and 
having no claim or title to the same, do advise you to appear in next 

term, (or, in London or Middlesex, " on the first day of next 

term,") in his Majesty's Court of King's Bench, wheresoever his 

said Majesty shall then be in England, (or, in the Common Pleas, '' in 
his Majesty's Court of Common Bench at Westminster,") by some 
attorney of that Court; and then and there, by rule of the same 
Court, to cause yourself to be made defendant in my stead ; other- 
wise I shall suffer judgment therein to be entered against me by 
default, and yon will be turned out of possession. 

Tours, &c. 

Bichard Boe. 

Tidd's Appendix, 722. 
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FOBM (42). 

Wbit or Deceit. 

The King to the sheriff of Lincolnshire^ greeting : 
If A. shall make you secure, &c., then put, &c.9 P.,&c as well to 
answer us as the aforesaid A., wherefore he fraudulently and mali- 
ciously in our Court of Chancery obtained our certain writ by a fine 
of twenty shillings, taken for our use, for the writ aforesaid, in the 
name of the aforesaid A., who was wholly ignorant of this, in deceit 
of our 'court, to the great damage of the said A. And have yon 

there the names and pledges on this writ. 

Fitz. N. B. 96. 

Writ of deceit lies where the sheriff returns the tenant summoned 
when he was not summoned, by which he loseth his land. — The writ 
lies against him who recovered, and the sheriff for false return ; and 
the tenant shall be restored. 

Fitz. N. B. 97. 

FOBM (43). 

Weit of Partition. 

George the Third, by the grace of God, of Great Britain, France, 
and Ireland King, Defender of the Faith, and so forth. To the 

sheriff of greeting : If A. B. and C. D. shall give you security, 

that their suit shall be prosecuted; then summon by good sum- 
moners, E. F. that he be before our justices at Westminster, on the 
morrow of All Souls, to show wherefore, whereas the said A. B., 

C. D., and E. F. hold together and undivided the manor of 

in the parishes of and , of which the said E. F. denieth 

partition to be made between them according to the form of the 
statute made and provided, and unjustly permitteth not the same to 
be done. And contrary to the form of said statute, as they say ; and 
have you there the summoners, and this writ. Witness ourself at 

Westminster, the day of , in the nineteenth year of our 

reign. 

2 Sellon, 214. 

FORM (44). 

General Demubbeb. 

G. D. ) -^T^^ ^^^ ^^ ^' ^- ^7 ^* ^* ^^^ attorney, comes and defends 

ats. >the wrong and injury, when, &c., and says that the said 

^' ^* ) declaration (or <Hhe said first count of the said declaration ") 
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and the matters therein contained in manner and form, as the same 
are above atetod and set forth, are not sufficient in law for the said 
A. B. to have or maintain his aforesaid action thereof against him, the 
said C. D. and that he the said C. D. is not bound by the law of the 
land to answer the same, and this he is ready to verify ; wherefore, 
for want of a sufficient declaration or ('' first count of the said decla- 
ration ") in this behalf, the said G. D. prays judgment, and that the 
said A. B. may be barred from having or maintaining his aforesaid 
action thereof against him, &c. 

2 Chit PI. 678. 



FORM (46). 

Special Dbmubbeb 

When the causes of demurrer are stated, as is in general advisable, 
proceed as in the above precedent to the end, and then as follows : 
And the said C. D., according to the form of the statute in such case 
made and provided, states, and shews to the court here, the following 
•causes of demurrer to the said declaration, (or " to the said first count 
of the said declaration,") that is to say, that, &c. (here state the par- 
ticular causes, and conclude thus : and also that the said declaration 
or " first count of the said declaration ") is in other respects uncertain, 
informal, and insufficient, &c. 

2 Chit. PI. 678. 



FORM (46 a). 
Joinder in Demuhbbb. 

A. B. \ And the said A. B. saith, that the said declaration, (or ''first 
agst. >• count,'' or ''replication,") and the matters therein contained 
C. D. ) in manner and form as the same are above stated, and set 
forth, are sufficient in law for him the said A. B. to have and maintain 
his aforesaid action thereof against him the said C. D., and the said 
A. B. is ready to verify and prove the same as the Court here shall 
direct and award ; wherefore, inasmuch as the said C. D. hath not 
answered the said declaration, (or "first count," or "replication,") 
nor hitherto in any manner denied the same, the said A. B. prays judg- 
ment, and his damages, by reason of the not performing of the said 
several promises and undertakings in the said declaration mentioned, 
to be adjudged to him, &c. 

2 Chit. PI. 682. 
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FOBM (46). 
Plea to the Jusisdictiok. 

In the King's Bench. 

The day of , in the year of our Lord 

C. D. ) And the said defendant, in his proper person says that the 
ats. >said County of Durham is, and, from time whereof the 
A. B. ) memory of man is not to the contrary, hath been a county 
palatine; and there now are, and for all the time aforesaid have 
been justices there ; and that all and singular pleas for the recovery 
of manors, messuages, and tenements, lying and being within the 
said county, have been for all the time aforesaid, and still are 
pleaded and pleadable within the said County of Durham, before the 
justices there for the time being, and not here in the Court of our 
lord, the King, before the King himself. And this he is ready to 
verify. Wherefore, since the plea aforesaid is brought for recovery 
of the possession of the manors, messuages, lands, and hereditaments 
aforesaid, within the said county palatine, the said defendant prays 
judgment if the Court of our lord, the King, here will or ought to 
have further cognizance of the plea aforesaid. 

Steph. PI. 46. 

FOBM (47). 

Plea in Suspension. 

(This plea resembled other dilatory pleas in its general form. It 
recited the facts justifying suspension of the suit and concluded with 
a prayer that the parol may demur, — that is, that the suit be stayed.) 
See 4 Minor's Inst 627 ; Steph. PI. 47 ; Pearl v. Wells, 6 Wend. 2^. 

FOBM (48). 
Plea in Abatement. 

In the K. B. (or C. P.). 

Term, 48 Geo. III. 

C. D. ) And the said C. D. in his person, (or "by G. H. his attor- 

ats. > ney,") comes and defends the wrong and injury, when, &c., and 

A. B. ) prays judgment of the said bill (or "writ") of the said A. ; 
because he says that the said A., before and at the time of the com- 
mencement of this suit, was and still is married to one E. F., then and 
yet her husband, who is still living, to wit, at, &c., aforesaid ; and 
this he the said C. D. is ready to verify ; wherefore, because the said 

B. F. is not named in the said bill (or " writ ") of the said A., the 
said C. D. prays judgment of the bill (or "writ*') aforesaid and 
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the same may be qoashed, &o. (Add affidavit of the tnith in 

substance.) 

2 Chit PI. 414. 

FOiM (49). 
Plea of Non est FACTtm. 

In the King's Bench, 
C. D. 



I. D. > 

vs. > 



Term, Will. It. 



A. B. ) And the said defendant by E. F. his attorney, comes and 
defends the wrong and injury, when, fto. and says that the said inden- 
ture (or " articles of agreement," or ** deed poll," as in the declaration) 
is not his deed. 
And of this the said defendant puto himself upon the eountry, &c. 

d Chit. PI. 1001 (ed, 1872). 



FORM (50). 

Plea in Sab bt way of Genebal I'bayebsb^ in Hebt. 

CD.) 

ats. >• -^nd the 6aid C. D. by E. F. his attorney, comes and defends 

A. B. ) the wrong and injury, when, &o. and says that he does not 

owe the said sum of money, (or '' the said sum of £ ") above 

demanded, or any part thereof, in manner and form as the said A. B. 
hath above thereof complained against him, and of this he the said 
C. D. puts himself upon the comitry, &o. 

2 Chit. PI. 469. 

Same Pkra imnEft Hilabt Bulbs of 1864. 

And the said defendant, by his attorney, says, that he tievet 

was indebted in the manner and fofm as in the declaration alleged. 
And of this he puts himself upon the country.. 

Steph. PI. 166. 

FORM (61). 

Plea of Non Assumpsit. 

In the Common Pleas. 
C. D. I And the said defendant by E. F. his attorney, comes and 
vs. r def^ids the wrong and injury when, &o. and saitii tiiat Ife did 
A. B. ) not undertake at promiee in mantier and- form as the said 
plaintiff Imtik above thereof oomplahied againM^hkn, and of tins he 
pots Msnelf upon tbe oeimtry, Ae. 

8 Chit PI. 908 (efd. 1872). ...i 
Mabtin Oivil Pbocbdube— 25 
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FORM (62). 

• ft « 

Plba of Not Guilty. 

And the said defendant by his attorney, says that he is not 

guilty of the said trespasses or in case [*<tbe premises ''] above laid 
to his charge or any part thereof, in manner and form, as the said 
plaintiff hath above complained. And of this the said defendant puts 
himself upon the country. 

Steph. PL 167. 

FORM (63). 
Plba nr Baa by Way of General Tbavebse, in Detinue. 

C. D. ) -^^^ ^^^ ^^^^ CI. D. by E. F. his attorney, comes and defends 
ats. r the wrong and injury, when, &c. and saith, that he doth not 
A. B. ) detain the said goods and chattels in the said declluration 
specified, or any part thereof, in manner and form as the said A. B. 
hath above thereof complained against him, and of this he the said 
C. D. puts himself upon the country, &c. 

2 Chit PL 4»6. 

FORM (64). 
Plea of Non Cepit. 

In the King's Bench. 
Q^ D, ^ And the said defendant by E. F. his attorney, comes and 
vs. r defends the wrong and injury when, and, &c. And says that 
A. B. ) he did not take the said (cattle, goods, and chattels) in the 
said declaration mentioned, or any or either of them, or any part 
thereof, in manner and form as the said plaintiff hath above com* 
plained against him. 
And of this the said defendant puts himself upon the country, &c. 

3 Chit. PL 1042 (ed. 1872). 

FORM (65). 

Replication db Injuria. 

And the said plaintiff as to the said plea of the said defendant by him 
above pleaded as to the said several trespasses in the introductory part 
of that plea mentioned, and therein attempted to be justified, saith, 
that the said plaintiff by reason of anything by the said defendant in 
that plea alleged, ought not to be barred from having and maintaining 
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his aforesaid action thereof against the defendant, because he saith 
that the said defendant at the said time when, &c. of his own wrong 
and without the cause by him in his said plea alleged, committed the 
said several trespasses in the said plea attempted to be justified, in 
manner and form as the said plaintiff hath above in the said count 
of his said declaration complained against the defendant. 

And this the said plaintiff prays may be inquired of by the 
country, dBO. 

8 Chit PI. 1202 (ed, 1872). 

FORM (66). 

Plea in Bar bt Wat of Spbci7ic ob Common Tbavbbse. In 
Covenant, on Indientubb op Lease, fob not Bbpaibing. ; 

The day of , in the year of our Lord -^— . 

C. B. ^ And the said defendant by , his attorney, [or, in per- 

ats. rson,] says that the windows of the said messuage or tenement 
A. B. ^ were not in any part thereof ruinous, in decay, or out of repair, 
in manner and form as the said plaintiff hath above complsdned 
against him, the said defendant. 
And of this he puts himself upon the country. 

Steph. PI. 62. 

FORM (57). 

Plea in Bab by Way of Special Tbavebse. 

And the said defendant, by , his attorney, says that the said 

£. B. deceased, at the time of the making of the said indenture, was 
seised in demesne, as of freehold for the term of his natural life, of 
and in the said demised premises, with the appurtenances, and 
continued so seised thereof until and at the time of his death ; and 
that after the making of the said indenture, and before the expiration 

of the said term, to wit, on the day of , in the year of our 

Lord , at aforesaid, the said E. B. died; whereupon the 

term created by the said indenture wholly ceased and determined : 
Without this, that, after the making of the said indenture, the rever- 
sion of the said demised premises belonged to the said E. B. and his 
heirs, in manner and form as the said declaration alleged. And of 
this the defendant puts himself upon the country. 

Bteph. PI. 167. 
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FOEM (58). 
PiiBA IK B A]^ BT Way 09 Covyi^aBiOfr. astd Avqi^ajice. *- 

C. D. ^ And tiie aaid C. D. by X. F. h» s^ttemey, <X)Bfee8 ftud deliiiMto the 
ats. C wrong (or in trespass or ejectoient^ say ^^fbros^'' and nijiify> 
A. B. / when^ &e. and says, that the said A. B. ought not farther to 
have or maintain his aforesaid action thereof against hi«i, because 
he says, thdi, after the making of the said several promises and 
undertakings in the said declaration mentioned, and before the ex- 
hibiting of the bill of the said A. B. against him the said C. D. in his 
behalf, or if by original or in C. P. " before the commencement of this 
suit/') to wit, on, &e. at, &c. aforesaid, he the said 0. B. delivered to 
the said A. B. one pipe of wine, of great valne, to wit, of the yaloe of 
iSlOO in full satisfaction and discharge of the said several promises 
and undertakings in the said declaration mentioned, and which said 
pipe of wine he the said A. B. then and there accepted and reoeived 
of and &x)m the said C. D. in full satisfaction and discharge of the 
said several promisee and undertakings^ in the said declaration 
mentioned. And this the said C. D. is ready to verify ; wherefore 
he prays judgment if the said A. B. ought to ha^ire oc maintaiii his 
aforesaid action thereof against him, &c. 

2 Chit. PI. 434. 

For old forms of pleas in confession and avoidance, see 2 Chit. PI. 
424-588 (ed. 1809). For modern pleas in confession and avoidance, 
see 2 Chit. PI. (ed. 1876). 

FORM (59). 

Justification fob Ksmoval of Goops. 

And for a further plea in this behalf the said defendant by leave, 
&c. {actio non, &c. as in previous forms) because he saith that before 
.and at the said time when, &o. he the said defendant wias lawfully 

possessed of a certain close called situate at, &c. And because 

the said goods and chattels in the said last count mentioned before 
and at the said time when, &e., in the said last mentioned ooun^ 
were wrongfully in and upon the said close or parcel of land^ enenm- 
bering the same^ and doing damage there to the said defendant, he 
the said defendant at the said time, &c. in the said last mentioned 
count) seised and took the said goods and chattels and removed and 
carried away the same to a small and convenient distance and there 
left the same for the use of the said plaintifp, doing no unnecessary 
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^mage to tke said gcMxls and ehaljtels on the occasion albieaaid, and 
as he lawhdiy snight for Hm cause aioreiaiAf wfcddi aie the same 
supposed trespasses of which the plaintiff hath above thereof com- 
plained against him the said defendant. And this, &c. (Con- 
elude with & tcerification.) 

8 cut. PL 1094 (ed. 1872). 

FORM (60). 
Plbke Admixistbayit. 

Becanse he says, that he the said defendant hath fully administered 
all and singular the goods and chattels which were of the said E. F. 
deceased at the time of his death, and which have ever come to the 
hands of the said defendant, as executor as aforesaid to be adminis- 
tered aforesaid, and that he the said defendant hath not nor on the 
day of exhibiting the bill of the said plaintiff in this behalf, or at any 
time since had any goods or chattels which were of the said E. F. de- 
ceased, at the time of his death in his hands to be administered. 

And this he the said defendant is ready to verify, wherefore he 
prays judgment if the said plaintiff ought to have or maintain his 
aforesaid action thereof against the defendant, &c. 

3 Chrt. PI. 945 (ed. 1878). 



(FOEM 61). 

Plba Of* Justification in Trespass under a Warrant 

OF Arrest. 

(After entunerating the trespass intended to be justified, if oeoet- 
sary so to do, actio nan, as in usual form.) 

Because he says, that just before the said times when, &c. in the 
said declaration mentioned, to wit, on the said, &c. at, &c. (venue), 
the said plaintiff, with force and arms, &c., (Here state the cause for 
which the warrant was taken out, which in the case in question was 
as follows :) made an assault upon the said defendant, and then and 
there beat and ill treated the said defendant, in breach and violation 
of the peace of our lord, the now King, whereupon the said defendant 
afterwards to wit, on, &c. at, &c. duly applied to C. Esq., he then and 
there being one of the justices of our said lord the King, assigned to 
keep the peaoe of our said lord the King, in and for the said Clounty 
of M. and then and there duly made oath of Hkt said last-mentioned 
trespasses committed by the plaintiff on the said defendant as last 
aforesaid ; and thereupon the said C. so being such jostioe afoiesaid^ 
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afterwards to wit, on the day and year last aforesaid at, &c. duly 
made and issued his said certain warrant under his hand. and seal 
bearing date to wit, the day and year last aforesaid, directed to all 
constables and his Majesty's officers of the peace, whom the said 
warrant might concern and thereby commanded them' (Here insert 
the language of the warrant and the delivery of it to the constable 
or other officer of the peace) by virtue of which said warrant he the 
said (constable) and the said defendant in his aid and assistance and 
by his command afterwards, to wit, at the said time when, &c. that 
is to say, on, &c. gently laid their hands on the said plaintiff in order 
to take, and did then and there take the said plaintiff into the cus- 
tody of the said (constable), until the said plaintiff afterwards, and 
as soon as conveniently could be, was carried in the said County 
of M. to and before the said C. then being one of his Majesty's jus* 
tices aforesaid to keep the peace in and for said County of M. for ex- 
amination concerning the premises, and on that occasion the said 
plaintiff was necessarily and unavoidably imprisoned, and kept and 
detained in prison for the said space of time in the said declaration 
mentioned, and the said defendant committed the said supposed tres- 
passes in the introductory part of his plea mentioned, and whereof 
the said plaintiff hath above thereof complained, which are the said 
several supposed trespasses in the said declaration mentioned, and 
whereof the said plaintiff hath above complained against him ; with- 
out this that the said defendant was guilty of the said supposed tres- 
passes in the said declaration mentioned, or any or either of them, 
elsewhere than in the said County of M. and in taking and carrying 
the said plaintiff in the said County of M. to and before the said C. 

as aforesaid, or at any time there, on the said day of and 

in execution of the said warrant. And this, &c. (Conclude with a 

verification). 

3 Chit PI. 1091 a (ed. 1872). 

FORM (62). 

Plba of Liberum Tenementum in Tsbspass Quabb 

Clausum Fbeoit. 

And for a further plea in this behalf as to the breaking and entering 
the said close in which, &c., in the said declaration mentioned, and 
with feet in walking, treading down, trampling upon, consuming and 
spoiling, the grass and herbage then and there growing, the said de- 
fendant says, that the said plaintiff ought not to have or maintain 
his aforesaid action thereof against him ; because he says, that the 
said clotfe in the said declaration mentioned and in which he, &c.. 
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now is, and at the several times when, Soq., wets the dose sail and 
freekold of him the said defendant. Wherefore he the said defendant 
at the said several times when, &c.| broke and entered the said close 
in which, &c., and with feet in walking trod down, trampled upon, 
consumed, and spoiled the grass and herbage then and there growing, 
as he lawfully might for the cause aforesaid, which are the same 
trespasses, in the introductory part of this plea mentioned, and 
whereof the said defendant is ready to verify. Wherefore he prays 
judgment if the said plaintiff ought to have or maintain his aforesaid 
action thereof against him. 

Steph. PL 316. 2 Chit. PL 661 (1st ed.). 

FORM (68). 
Plsa of Avowry in Bbplbyin. 

And the said defendant, by y his attorney, comes and defends 

the wrong and injury, when, &c., and well avows the taking of the 
said cattle, goods, and chattels, in the said declaration mentioned, in 
the said close and dwelling-house (as in declaration) in which, &c, 
and justly, &c., because he says that the said plaintiff, for a long 

time, to wit, for the space of years next before, and ending on 

the day of , A. D. , and from thence until, and at the 

said time, when, &c., held and enjoyed the said dwelling-house, in 
which, &c., with the appurtenances, as tenant thereof, to the said 
defendant, by virtue of a certain demise thereof to him, the said 
plaintiff, therefore made, at and under a certain yearly rent, to wit, 
the yearly rent £ j payable quarterly, on, Ac. (the days of pay- 
ment,) in every year, by even and equal portions ; and, because the 
sum of £ J of the rent aforesaid for the said space of ^ end- 
ing, as aforesaid, on the said day of ^ in the year aforesaid, 

and from thence until and at the said time, when, &c., was due and 
in arrear from the said plaintiff to the said defendant, he the said 
defendant, well avows the taking of the said goods and chattels in 
the said dwelling-house, in which, &c., and justly, &c., as for and in 
the name of a distress for the said rent, so due and in arrear to the 
said defendant as aforesaid, and which is still in arrear and unpaid. 
And this he, the said defendant, is ready to verify ; wherefore he 
prays judgment and a return of the said goods and chattels, together 
with his damages, &c., according to the form of the statute in such 
case made and provided^ to be adjudged to him, &c. 

2 Saunders, PL & Ev. 763, 764. 
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FORM (64). 

F^UUL OF Truth ik Justification of Slandbb ob Libsl 

CHABOiHa Thbft. 

And for a further plea in this behalf as to the speaking and pab- 
lishing of the said several words of and concerning the said plaintiff 
as in th^ said declaration mentioned, the said defen4ant by leave of 
tl^e cpart here for this purpose first had ^d obtained^ aeoording to 
the form of the statute in such case made and provided, saith that 
the said plaintiff ought not to have or maintain his aforesaid action 
thereof, against him, because he says that the said plaintiff, before 
the speaking and publishing of the said several words of and con- 
cerning the said plaintiff as in the said declaration mentioned, to 
wit, on, &Q. at, &c. (venue) did feloniously ste^ take, and carry away 

certain goods and chattels, to wit, of one E. F. of great value, to 

wit of the value of £ Wherefore, he the said defendant after- 
wards, to wit, at the said several times when, &c., in the declaration 
mentioned at, &c. (venue) aforesaid, did speak and publish the said 
words of and concerning the said plaintiff as in the said declaration 
mentioned as he lawfully might for the cause aforesaid. And this, 
&c. (Conclude with a verification.) 

3 Chit PL 1031 (ed. 1872). 

FOEM (65). 
* 

Plba in Estoppbl BT BbPIiIOATIOV. 

And the said plaintiff saith that the said defendant ought not to be 
admitted or received to plead the said plea by him (secondly) above 
pleaded, as to so much wherein he alleges that (stating the part to 
which the estoppel relates) because he says that, Ac. (Here state the 
ground of estoppel whether by pleadings, record, bond, or other matter 
of estoppel and conclude as follows) : And this he the said plaintiff 
is ready to verify, wherefore he prays judgment if the said defendant 
ought to be admitted or received against the said record (or other 
matter of estoppel) to plead the plea by him above pleaded in this 
suit, that, &c. (stating and concluding with the allegation in that 
part of the plea to which the estoppel relates). 

3 Chit. PI. 1144 (ed. 1872). 
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TABLE OF ENGLISH EEGNAL YEARS. 



WiUiaml . 
William U . 
Henry I • 
Stephen • 
Henry H 
Bichard I . 
John 

Henry ni . 
Edward I . 
Edward II . 
Edward III 
Richard 11 . 
Henry rV . 
Henry V 
Henry VI . 
Edward IV 
Edward V • 
Richard III 
Henry Vn 
Henry VIII 
Edward VI 
Mary • . 
Elizabeth . 
James I 
Charles I . 
Commonwealth 
Charles II 
James II 
William and Blary 
William IH 
Anne 
George I 
George H 
George HE 
George IV 
William IV 
Victoria 



Length of 
Time of Beign. Beign (Tears). 

Oct. 14, 1066 — Sept. 26, 1087 21 

Sept. 26, 1087 — Aug. 6, 1100 18 

Aug. 5, 1100 — Dec. 26, 1185 85 

Dec. 26, 1135— Dec. 19, 1154 19 

Dec. 19, 1154 — Sept. 8, 1189 85 

Sept. 3, 1189 — May 27, 1199 10 

May27, 1199 — Oct. 28, 1216 17 

Oct. 28, 1216 — Nov. 20, 1272 56 

Nov. 20, 1272 — July 8, 1307 35 

July 8, 1307 — Jan. 25, 1326 19 

Jan. 25, 1326— June 22, 1377 51 

June 22, 1377 — Sept. 30, 1399 22 

Sept. 30, 1399 — March 21, 1413 14 

March 21, 1413 — Sept. 1, 1422 9 

Sept. 1, 1422 — March 4, 1461 89 

March 4, 1461 — April 9, 1483 22 

April 9, 1483 — June 26, 1483 

June 26, 1483 — Aug. 22, 1485 2 

Aug. 22, 1485 — April 22, 1509 24 

April 22, 1509— Jan. 28,1547 88 

Jan. 28, 1547— July 6, 1558 6 

July 6, 1553 — Nov. 17, 1558 5 

Nov. 17, 1558 — March 24, 1603 45 

March 24, 1603 — March 27, 1625 .... 22 

March 27, 1625 — Jan. 30, 1649 24 

Jan. 30, 1649 — May 29, 1660 11 

May 29, 1660 — Feb. 6, 1685 25 

Feb. 6, 1685 — Feb. 13, 1689 4 

Feb. 13, 1689 — Dec. 28, 1694 5 

Dec. 28, 1694 — March 8, 1702 8 

March 8, 1702 — Aug. 1, 1714 ..... 12 

Aug. 1, 1714 — June 11, 1727 13 

June 11. 1727— Oct. 25, 1760 88 

Oct. 25, 1760— Jan. 29, 1820 60 

Jan. 29, 1820 —June 26, 1830 11 

June 26, 1830— June 20, 1837 7 

June 20, 1837— 
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ABATEBIENT OP NUISANCE, 382. 

ABATEMENT, PLEAS IN. 

(See Pleas in Abatemsnt.) 

ABOLISHMENT OP ORIGINAL WRITS, 11. 
of ancient real actions, 124. 

(See Note m.) 

ABUTTALS, IN TRESPASS CLAUSUM FRE6IT, 79. 

ACCOUNT, 61. 

history, 02. 

nature and characteristics, 63. 

action of case for refusal to account, 64. 

assumpsit on account stated, 65. 

judgment in, 67. 

general traverse in, 263. 

(See Writ and Declaration, Forms 9 and 10.) 
ACTIONS, 

definition and dassificafcion, 7, 8, 9. 
local and transitory, 30. 

AFFIRMATIVE AVERMENTS, 

two affirmations do not make a good issue, 883. 

AFFIRMATIVE PLEADINGS, 

should conclude with a verification, 349. 

AFFIRMATIVE TRAVERSE, 267. 

AGENTS, AS PARTIES, 187, 202, 218. 

AGGRAVATION, 

matter in aggravation not traversable, 811. 

AIDER BY VERDICT, 289. . 

AID-PRATER, 233. 

AMBIGUOUS OR DOUBTFUL PLEADING, 882. 

AMERCEMENTS, 876. 

ANCIENT REAL ACTIONS, 117-164. 
definition and history, 118, 119. 
classification of, 120. 
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ANCIENT REAL ACTIONS, ^continued. 
theory of rights in land, 121, 122. 
distinction in, 123, 124. 
possession and property, 121, 122, 128, 120. 
abolishment of, Note III., p. 368. 

ANNE, STATUTE OF, 237, 317. 

ANNUITY, 68. 
history of, 69. 

nature and characteristics, 70. 
judgment in, 71. 

(See Writ ANi>^I>BGtARAmm, Forms 11 and 12.) 

APPEALS, 18, 879. 

APPEARANCE, 12. 

change in the lav ai appearanoe, 18. 

ARGUMENTATIVE PLEADDWi, 888. 

ARREST OF JUDGMENT, 370. 

ASSESSMENT OF DAMAGES, 44. 

ASSIGNEES, AS PARTIES, 186, 197, 204, 222. 

ASSIZE OF DARREIN PRESENTMENT, 14L 

ASSIZE OF JURIS UTRUM, 142. 

ASSIZE OF MORT D' ANCESTOR, 148. 

ASSIZE OF NUISANCE, 140. 

ASSIZE, WRIT OF, 188. 

ASSUMPSIT, 61. 
history, 62, 63. 
nature and features, 54. 
general assumpsit, 66, 66, 67, 58, Note L 
special assumpsit, 64. 

Sieas in justification or excuse, 296, 297. 
eclaration in, 69. 
judgment in, 60 
general traverse in, 262. 
specific traverse in, 276. 
writ and declaration. 

(See Forms 6, 7, and 8.) 
ATTAINT, 

grand jury of, 361. 

ATTORNEYS AND BARRISTERS, 

origin, 24. 
general duties, 26. 
qualification f« etc., 26. 
sergeants and barristers, 26. 
discipline, 26. 

AUDITA QUERELA, 378. 

AUTHORITY, 

must be shown in ideadkiipp 828. 

AVOIDANCE. 

(See COI^RHRIOV AKD AVOIPAKGE.) 

AVOWRY AND COGNIZANCE, h% Note H. 
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B. 

BAILEES, AS PARf tSS^ 77, 102, 194. 

(See TsiuFAas and TR<nntt.> 

BAILMENT. 

(See Tbover aitd Detikue.) 

BANKRUPTCY, PLEA OF, 260, 292. 

BARRISTERS. 

(See A-Fr6Ri«sY8 an» BAHHSttYMft) 

BATTLE, WAGER OF, 358. 

BILL OF EXCEPTIONS, 368. 

BILL OF MIDDLESEX, 18. 

BOND, 

declaration in debt on, p. 866. 

BREACH, 

of covenant or cottdifiODr^* 
of contract, 50, 87. 
of daty, 92, 266. 



C. 

CAPIAS AD RESPONDENDUM, 12, 10, Vk. 
CAPIAS AD SATISFACIENDUM, 888. 
CAPIAS IN WITHERNAM, 111. 
CAPIATUR, 876. 

CASE. 

(See Trespass on the Case.) 
CAUSA DEBENDI, 41. 

CERTAINTY OF ISSUES, 

of place, quantity, quality, and value, 319-330. 

(See Chapter XIII., Art. V.) 

CERTIFICATE, TRIAL BY, 857. 

CERTIORARI, IN REPLEVIN, pp. 354, 355: 

CHANGE OF VENUE, 30. 

CIVIL ACTIONS, 
defined, 7. 

general classification, 8. 
personal actions classified, 9. 
mixed actions, 8. 

CLERICO ADMITTENDO, 
execution of, 382. 

COGNIZANCE. 

(See Avowry.) 
COLOR, 29L 

COMMENCEMENT OP DECLARATION, 81, 388* 
COMMISSION OF ASSIZE, 21. 
COMMON BAR. 

, (Bee L1BBBI7M TJBNBMBKTUMU) 
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COMMON COUNTS, 65, 56, 67, 68. 

(See General Assuicfsit.) 

COMMON PLEAS COURT, 19. , 

CONCLUSION OP DECLARATION, 83, 388, 846. * 

CONCLUSION OF PLEADINGS, SS, 338, 349. 

CONCLUSION OP THE TREATISE, 384. 

original simDlicitv of common law pleading, 884. 

perversion ot it, 384. 

statutes restorative, 884. 

reasons of its disoontinoimoe and abolishment^ 884# 

CONDITION, 

performance of, how pleaded, 274, 295, 296, 320. 

CONFESSION AND AVOIDANCE, 289, 302. 

(See Defences in Bar bt Wat of Concession and Avoidanox.) 

CONFESSION, JUDGMENT OP, 375. 

CONSENT RULE IN EJECTMENT, 363. 

CONSIDERATION, 40, 41, 43, 48» 49, 54, 66, 66, 67, 60. 

CONSTRUCTION OF PLEADINGS, 3S4. 

CONTINUAL CLAIM, 122. 

CONTRA PACEM, 79, 87, 89. 

CONTRACT, 40, 43, 52. 

CONTRIBUTORY NEGLIGENCE, 2l2. 
admissible under a denial, 302. 

CONVERSION, 100, 101, 102, 103. 

(See Trover.) 

CONVEYANCE, 

must be shown by party claiming under, 324. 

CORAM NOBIS, WRIT OF, 380. 

CORAM VOBIS, WRIT OF, 380. • 

CORPORATIONS, AS PARTIES, 188, 208, 223. 

COSTS, 376. 

COUNT, 118. 

(See Common Counts.) 

COUNTRY, CONCLUSION TO THE, 33, 338, 346. 

COURTS, 

prefatory, 17. 
King's Bench, 18. 
common pleas, 19. 
exchequer, 20. 
commission of assize, 21. 
county court, 22. 
courts baron, 23. 

COVENANT, 45. 
history of, 46, 47. 
essential features of, 48. 
declaration in, 49. 
judgment in, 50. 
general traverse in, 261. 
specific traverse in, 274. 
pleas of justification or excuse, 295. 

(See Forms 4 and 5 in Appendix.) 
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CREDIT UNEXPIRED, 2d4, 207. 

CUMULATIVE TRAVERSES. 815. 

CURIA CLAUDENDA, WRIT OP, 187. 

CUSTOM, DEBT ON»89. 



DAMAGE, 4. 

actual, 6. 
implied, 5. 

DAMAGES, 69, 875, 876. 

(See JuDOMRNT and Dbolabatiov in each aotioxu) 

DAMNUM ABSQUE INJURIA, 4. 

DEBT, ACTION OP, 
defined, 80. 
hidtory of, 40, 41. 
esseDtial features, 42. 
declaration in, 48. 
judgment in, 44. 
inquiry of dama^, 44. 
general traverse in, 260. 
specific traverse in, 278. 
pleas of justification or excuse in, 294. 

DECEIT, WRIT OP, 157. 

DECLARATION, 

defined, 27. 
title of court. 28. 
entitlement of term, 20. 
venue, 30. 
commencement, 81. 
statement, 82. 
conclusion, 38. 

DECLARATIONS, PORMS OP. 

(See Porms in Appendix.) 

DEEDS, 

how pleaded, 324. 
how traversed, 260, 261. 

(See Profert.) 

DEFAULT, JUDGMENT OP. 806. 

DEFENCES, CLASSIPICATION OP, 285. 

DEFENCES, DILATORY. 

(See Dilatory Pleas.) 

DEFENCES IN BAR BY WAY OP CONFESSION AND AVOII> 
ANCE, 280-808. 
defined and classified, 280. 
confession or color implied, 200. 
confession or color expressed, 201. 
pleas in discharge denned, 202. 
pleas in juRtification or excuse, 208. 

in debt, 204. 

in covenant, 206. 

in special assumpsit, 206. 

in general assumpsit, 207. 
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DEFENCES IN BAR, — cona'nu«d. 
pleas in trespass, 298. 

in trover, 299. 

in detinue, 300. 

in replevin, 301. 

in case, 802. 
defence in bar by estoppel, 808. 

DEFENCES IN BAR BY WAY OF TRAVERSE, 256-288. 

general nature of pleas in bar, 256. 
specific traverse defined, 257. 
general traverse defined, 258. 
special traverse defined, 259. 
general traverse in debt, 260. 

in covenant, 261. 

in assattpsit, 202. 

in account, 268. 

in trespass, 264. 

in case, 265. 

in trover, 266. 

in detinue, 267. 

in replevin, 268. 

in ejectment, 260. 

de injuria, 270, 271. 
specific traverse, general rule, 272. 

in debt, 273. 

in covenant, 274. 

in assumpsit, 275. 

in account, 276. 

in trespass, 277. 

in case, 278. 

in trover, 279. 

in replevin, 281. 
special traverse, history, 282. 

requisites, 283. 

rules therefor, 284. 

abnormal, 285. 

conclusion, 286. 

when defective, praotioe resaltine therefrom, 287. 
traverses in general, principles of, 288. 

DEFENDANTS IN ACTIONS EX CONTRACTU, 201-lllL 
general rule, 201. 
as to agents, 202. 
as to trustees, etc. , 203. 
as to assignees. 204. ^ ^ 
as to executors and administrator^, 205. 
as to heirs and devisees, 206. 
as to infants. 207. 
as to corpofatioask 208. 
as to joinder of defendants, 209, 210, 211. 
as to husband and wife, 211. 

DEFENDANTS IN ACTIONS EX DELICTO, 213'4M. 

general rule, 212. 

as to abftolute rights, 213. 

as to relative rights, 214. 

as to land, 21.5. 

as to personal chattels, 216. ^ 

as to negligence in control and use of pro^drty, 217. 
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DEFENDANTS IN ACTIONS EX DEUCTO, — conft'mi^. 
as to principal and ap;ent, 218i 
as to husband and wife, 219. 
as to infants and the insane, 220. 
as to execators and administrators, 221. 
as to assignees, 222. 
as to corporations, 223. 
as to joinder of defendants, 224. 

DEFENDANTS IN REAL ACTIONS, 227. 

DE INJURIA, replication of, 270, 271. 

DEMAND OF OYER, 231. 

DEMAND OF PARTICULARS, 282. 

DEMURRER, 23^242. 

defined, 236. 

history of, 287. 

causes of, 238. 

effects and consequences of, 289. 

effect of pleading over without demurrer, 240. 

judgments on, 241. 

demurrer to evidence, 242, 365. 

(See Forms of Demurreb, p. 382.) 
DEPARTURE IN PLEADING, 340. 

DE PROPRIETATE PROBANDA, IL 

DE RATIONABILE PARTE, 129. 

DESCENT CAST, 122, 124. 

DETINUE, 81. 
history, 82. 

nature and features, 88. 
declaration in, 84. 
judgment on, 85. 
general traverse in, 267. 
specific traverse in, 280. 
pleas in justification or excuse, 300. 
writ and declaration. (See Forms 16 and 17.) 

DETRIMENT, as a consideration, 64. 

DU^ATORY PLEAS, 243-255. 
defined and classified, 244. 
to the jurisdiction, 245, 246. 
in suspension, 247. 

in abatement, 248, 249, 250, 251, 252, 258. 
conclusion in, 254. 
judgment in, 255. 

DISCHARGE, pleas in, 272. 

DISSEISIN, 121, 122, 145. 
election of, 138. 

DISTRESS. (See Replbyik.) 

DISTRINGAS, 13. 

DOWER, writ of, ancient, 131. 
writ of, modem, 176. 

DUPLICITY IN PLEADING, 314, 8ia 

DUTIES, 2. 

Mabun Civil Pboczdure— 26 
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ECCLESIASTICAL COURTS, 40. 

EJECIT INFRA TERMINUM, 158. 

EJECTIONS FIRMiB, 156. 

EJECTMENT, 166-171. 

causes leadinff to it, 166, Note IV. 
action defined, 167. 
declaration in, 168. 
jadgment in, 169. 
recent changes in England, 170. 
ejectment in United States, 171. 
proceedings in, Note IV. 
history of. Note IV. 

ELECTION OF ACTIONS, 230. 

ELEGIT EXECUTION, 388. 

ELIZABETH, STATUTE OF, 287. 

ENTIRETY OF CONTRACT, Note L 

ENTRY UPON LANDS, 122, 123, 162, 168. 

ENTRY, WRITS OF, 144. 
sur disseisin, 145. 
sur alienation, 146. 
sar abatement, 148. 
sur intrusion, 147. 
ad terminum, 149. 
causa matrimonii, 150. 
as affected by feoffment and descent, 151. 

ERROR, writs of, 379, 380. 

ESPLEES. (See Count in Writ of Right, Form 24.) 

ESTOPPEL, pleas in, 303. 

ESTREPMENT, writ of , 137. 

EVIDENCE, demurrer to, 242. 

EXCEPTIONS, at trial, 868. 
when to be pleaded, 353. 

EXCHEQUER, court of, 
jurisdiction of, 20. 

EXCUSE, pleas in, 293. 

(See Pleas in Justification or Excuse, 294-802.) 

EXECUTION, 881. 
defined, 381. 

habere facias seisinam, 382. 
habere facias possessionem, 882. 
clerico admittendo, 382. 
abatement of nuisance, 382. 
de retomo habendo, 382, p. 856. 
distringas in detinue, 382. 
cafnas ad satisfaciendum, 388. 
fieri facias, 383. 
leyari facias, 888. 
eleg:it, 383. 
extendi facias, 888. 
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EXECUTORS AND ADMINISTRATORS, 
as parties, 189, 198, 205, 221. 

EXTENDI FACIAS, 883. 
EXTRA-JUDICIAL ENTRY, 122, 123, 182, 163. 



FIERI FACIAS, 
ezecations of, 388. 

FORCE. (See Trespass.) 

FORCIBLE ENTRY AND DETAINER, 160-164. 

defined, 161. 

forcible entries at common law, 162. 

history after Statute 5 Rich. U., 163. 

history continued, 164. 

modem, 178, 179. 

characteristic features, 179. 

FORMS OF DEFENCES, pp. 382-892. 
general demurrer, p. 882. 
special demurrer, p. 383. 
joinder in demurrer, p. 383. 
plea to the jurisdiction, p. 384. 
plea in suspension, p. 8o4. 
plea in abatement, p. 384. 
plea of non est factum, p. 385. 
nil debet, p. 885. 
non assumpsit, p. 386. 
not guilty, p. 386. 
non cepit, p. 386. 
de injuria, p. 386. 
specific traverse, p. 387. 
special traverse, p 387. 
confession and avoidance, p. 388. 
iustification, pp. 388, 389. 
liberum tenementum, p. 390. 
avowry, p. 391. 

plea of truth in slander, p. 392. 
plea of estoppel, p. 392. 

FORMS OF WRITS AND DECLARATIONS, 

(See Appendix, pp. 365-392.) 
writ and declarations in debt, pp. 365. 866. 
writ and declaration in covenant, p. 366. 
writs and declarations in assumpsit, p. 367. 
writ and declaration in account render, p. 868. 
writ and declaration in annuity, p. 369. 
writ of scire facias, p. 370. 
writ and declaration in trespass, pp. 870, 871. 
writ and declaration in detinue, p. 371. 
writ and declaration in trespass, p. 372. 
declaration in trover, p. 373. 
writ and declaration in replevin, p. 374. 
' writ and count of right patent, pp. 374, 87& 
writ of rifrht close, p. 375. 
writ of right of advowson, p. 375. 
writ of right of dower, p. 375 
writ of dower onde nihil habet, p. 876. 
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FOBMS OF WRITS AND DECLABATIOKS, — coMfthiiad. 
"writ of formedon, p. 876. 
writ of novel disseisin, p. 876. 
writ of assize of nuisance, p. 377. 
writ of moHi d'ancestor, p. B77. 
writs of entry, pp. 378, 370. 
writ of aiel and besaiel, p. 878. 
writ of quare ejecit infra terminmni p. 879. 
writ of quare impedit^ p. 879. 
writ of waste, p. 879. 
writ of ejectione finn», p. 880. 
writ in ejectment, p. 880. 
declaration in ejectment, p. 880. 
notice in ejectment, p. 881. 
writ 01 deceit, p. 882. 
writ of partition, p. 882. 

FRANCHISES, injuries to, 94 
FRAUD, as a defence. 

(See Pleas in Confbssion and Avoxdangb.) 



G- 

GENERAL ASSUMPSIT, 55, 56, 57, 58. 

for part performance of express contracts, pp. 841-849. 

the general rule, p. 341. 

exceptions, pp. 342-846. 

present general rule, p. 848. 

exceptions, pp. 848, 849. 

misapprehensions, p. 849. 

GENERAL ISSUE. 

(See General Travebsb.) 

GENERAL TRAVERSE, 268, 841. 

(See Traverse, General.) 

GIST, 

of certain actions, 77, 83, 98, 100, 108, 864. 

GRAND ASSIZE, 361. 

GRAND JURY OF ATTAINT, 861. 



H. 

HABEAS CORPORA, 862. 

HABERE FACIAS POSSESSIONEM, 382. 

HABERE FACIAS SEISIN AM, 882. 

HEIR, 

how to plead heirship, 824. 

HEIRS AND DEVISEES AS PARTIES, 206. 

HILARY RULES OF 1834, 384. 

(See General Issue in each aottoiL) 

HOUSE OF LORDS, APPEAL TO, 18. 

HUSBAND AND WIFE, 

as parties to actions, 190, 200, 211, 219. 

HYPOTHETICAL PLEADING, 384. 
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IMPARLANCE, 284. 

IMPLIED ASSUMPSIT, 

(See Common Counts, and Gknebal Assumpsit.) 

INCONSISTENT PLEAS, 317. 

INCORPOREAL HEREDITAMENTS, 94, 127, 188. 

INDEBITATUS ASSUMPSIT, 56, 67. 

INDUCEMENT, 32, 95, 98, 265, 278, 806. 
mode of pleading it, 830. 

INFANTS AS PARTIES, 207, 220. 

INJURIA SINE DAMNO, 5. 

INJURY, 844. 

INQUEST, 168, 164, p. 862. 

INQUIRY, 44. 

(See Judgment.) 

INSIMUL COMPUTASSENT, 56, 57. 

INSPECTION, TRIAL BY, 856. 

INTERLOCUTORY JUDGMENTS, 3Tft. 
by default of appearance, 875. 
by nil didt, 375. 
by nou sam informatns, 876. 
by confession, 375. 

INTRUSION, 122, 147. 

ISSUE, 16. 

how made up, 862. 

(See Articles 2, % 4, 5, Chaptbr JUU.) 

ISSUE, GENERAL. 

(See GSKERAL TltAYXBSE.) 



J. 

JEOFAILS, STATUTES OF, 240. 

JOINDER IN DEMURRER, 306. 

JOINDER IN ISSUE, 306. 

JOINDER OF ACTIONS 228, 229. • 

JOINDER OF DEPENDANTS IN ACTIONS EX CONTRACTU, 209, 
210, 211. 

JOINDER OF DEFENDANTS IN ACTIONS EX DELICTO, 224. 

JOINDER OF PARTIES DEFENDANT IN REAL ACTIONS, 227. 

JOINDER OP PARTIES PLAINTnT IN REAL ACTIONS, 226, 226. 

JOINDER OP PLAINTIFFS IN ACTIONS EX CONTRACTU, 190. 

JOINDER OF PLAINTIFFS IN ACTIONS EX DELICTO, 200. 

JUDGMENT DEFINED, 378, 374. 
interlocutory ju(|g^ent, 875. 

(See Judoment in each action.) 

JUDGMENT, FINAL, 376, 877, 878, 880. 
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JUDGMENT, how pleaded, 360. 

JUDGMENT NON OBSTANTE VEREDICTO, 871. 

JURISDICTION, PLEAS TO. 

(See Fleas to the Jurisdiction.) 

JURY EXTRAORDINARY, 361. 

JURY ORDINARY, 862. 

JURY, TRIAL BY, 361, 362. 

JUSTIFICATION, PLEAS IN, 293. 

(See Defences in Bab.) 



KING'S BENCH, 18. 



LAND, theory of rights in, 121-129. 

LAW, 

defined, 1. 

issue of, 306. 

matter of, need not be alleged, 83(1 

wager of, 359. 

LETTERS TESTAMENTARY, 
profert to be made, 36. 

LEVARI FACIAS, 
execution, 383. 

LIBEL, 

justification in, 265, p. 892. 

LIBERUM TENEMENTUM, 

plea of, 162, 298, p. 890. 

LIMITATIONS, 

plea of statute, 294. 

LIVERY OF SEISIN, 
how pleaded, 324. 

LOCAL AND TRANSITORY ACTIONS, 80 



M. 



MALICIOUS PROSECUTION, 88, 224. 
MARLBRIDGE, statute of, 108. 
MERCY, 376. 

MESNE PROFITS, 

action for, 116. 

definition and nature, 116. 
MISE, 

issue in writ of right, 861. 

MISERICORDIA, 376. 
MISNOMER, 322. 
MIXED ACTIONS, 8. 
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MODERN REAL ACTIONS, 165-173. 
ejectment, 166-171. 
tre^ass to try title, 172, 173. 
writs of entry, 174. 
writs of disseisin, 175. 
dower, 176. 
partition, 177. 
forcible entry and detainer, 178, 179« 

MODO ET FORMA, 288. 

MONEY COUNTS, 56. 

MORT D' ANCESTOR, 148. 

MOTION FOR JUDGMENT, 371. 

MOTION FOR NEW TRIAL, 369. 

MOTION FOR REPLEADER, 372. 

MOTION IN ARREST, 870. 

MOTIVE, 

not essential in trover, 90, 102. 



NAMES, 

of persons to be specified, 822. 
when omission excused, 822. 

NEGATIVE AVERMENTS, 
two do not make an issue, 388. 

NEGATIVE PREGNANT, 332. 

NEGLIGENCE, 217. 

(See Case.) 

NEGOTIABLE INSTRUMENTS, 37, 42, 59. 

NE INJUSTE VEXES, writ of, 137. 

NEW ASSIGNMENT, 309. 

NEW TRIAL, motion for, 369. 

NIL CAPIAT, 376. 

NIL DIGIT, judgment of, 375. 

NISI FECERIS, in writs, 10. 

(See Forms of Writs.) 
NISI PRIUS, 362. 
NON ASSUMPSIT, 262. 
NON CEPIT, 268. 
NON DETINET,267. 

NONFEASANCE. 

(See Assumpsit.) 

NON OBSTANTE VEREDICTO, 871 

NON PROa, judgment of, 375. 

NONSUIT, judgment of, 375. . 

NON SUM INFORMATUS, 375. 

NOT GUILTY, 264, 265, 266. 

NOT POSSESSED, 279, 280. 



408 INDBX. 

[Hhi TCfiMQBOMMV to noNons flIlMpi 

NOVEL DISSEISIN, writ of, IdO. 

NUISANCE, writ of, 140. 

(See Writ, Form 89.) 

NUL TIEL RECORD, 260, 261. 

NUNQUAM INDEBITATUS, 200. 



O. 

OFFICERS, 

when exempt from liabilitj, 212. 

ORAL PLEADING, 15. 

ORDER OF FLEAS, 346. 

ORIGINAL WRITS, lO-lL 

OYER, 

demand of, 281. 

P. 

PAROL DEMURRER, 247. 

PARTICULAR ESTATE, 
how to be pleaded, 324. 

PARTICULARITY OF ISSUE. 

(See Art. V., Ch. Xm.) 

PARTICULARS, demand of, 222. 

PARTIES IN REAL ACTIONS, 225, 226, 227. 

PARTIES TO ACTIONS PERSONAL. 

(See Plaintiffb and Defendants in Actionb bx Contraotu, alto 

Ex Delicto.) 

PARTITION, modem, 177. 

PARTITION, writ of, 158. 

PAYMENT, plea of, 292. 

PENALTY, 44. 

PERFORMANCE OF CONDITIONS, 
how pleaded, 329. 

(See Condition, Pebfobmance of.) 

PERSON, pleas to the, 249, 2;M). 

PERSONAL ACTIONS, classified, 9. 

PLACE, 

when to be stated, 819. 
in replevin, 115. 

(See Venue and Atowbt.) 

PLAINTIFFS IN ACTIONS EX CONTRACTU, 180-lOa 
general rule, 181. 
as to bonds and deeds, 182, 188. 
as to simple contracts, 184. 
as to contracts of carriers, 185. 
as to assignees of choses, 186. 
as to agents, 187. 
as to corporations, 188. 
as to executors and administratoxs, 180* 
as to joinder of plaintiffs, 190. 
as to husband and wife, 190. 
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PLAINTIFFS IN ACTIONS EX DBLICTO, 191-200. 

geDeral rule, 191. 

as to absolute rurhts, 192. 

as to relative ri^ts, 193. 

as to peraooal chattels, 194. 

as to real property, 195. 

as to real property incorporeal, 196. 

as to assignees, 197. 

as to executors and administrators, 19o. 

as to assiffuees in bankruptcy, 199. 

as to joinder of plaintifb, 200. 

as to husband and wife, 200. 
PLAINTIFFS IN REAL ACTIONS, 225, 226. 
PLEA, definition of, 243. 
PLEA AND DEMURRER, not permitted, 318. 

PLEADING, defined, 14. 
PLEADING BAD IN PAJIT, 389. 

PLEADINGS, 
defined, 14. 
history of, 15. 
immediate object of, 16. 

PLEAS, 

conclusion of, 254, 255. 
Forms of. (See Forms, pp. 865-392.) 
PLEAS IN ABATEMENT, 
nature and classification, 248. 
on account of disability of plaintiff, 219. 
on account of disability of defendant, 2.50. 
on account of defects in count or declaration, 251. 
to the writ or bill, 252. 
statutory restrictions, 253. 
conclusion in, 254. 
judgment in, 255. 

PLEAS IN BAR, 256, 303. 

(See Defbncbs in Bar.) 

PLEAS IN CONFESSION AND AVOIDANCE, 289, 308. 

PLEAS IN ESTOPPEL, 303. 

PLEAS IN SUSPENSION, 247. 

PLEAS TO THE JURISDICTION, 
defined and classified, 245. 
requirements of, 246. 
conclusion and judgment in, 254, 255. 

PLEDGES OF PROSECUTION, 33. 

POSSESSION AND PROPERTY, 121, 122, 128, 124. 

POSSESSION AS TITLE, 268, 323. 

POSSESSORY ACTIONS REAL, 138. 
writs of assize, 188. 
novel disseisin, 139. 
assize of nuisance, 140. 
assize of darrein presentment, 141. 
assize of juris utmm, 142. 
assize of raort d'ancestor, 143. 
writs of entry, 144. 
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POSSESSORY ACTIONS EEAL,^ continued. 
eutry sur disseisin, 145. 
entry sur alienation, 146. 
entry sur intrusion, 147. 
eutry sur abatement, 148. 
entry ad terminum, 149. 
causa matrimonii, 150. 

entry as affected by feoffment and descent, 151. 
writs ancestral possessory, 152. 
writ of quare ejecit, 153. 
writ of quare impedit, 154. 
writ of waste, 155. 
writ de ejectione ftrms, 156. 
writ of deceit, 157. 
writ of partition, 158. 
writs of warrantia charts, 159. 
writ of curia daudenda, 159. 

POSTEA, 363. 

PRECEDENTS IN PLEADING, 
should be followed, 837. 

PRiECIPEIN CAPITE,126. 

PRESCRIPTION, TITLE BY, 
how pleaded, 824. 

PRIMORDIAL CONCEPTIONS, 1-6. 

PROCEEDINGS IN REPLEVIN, Note H. 
Marlbridge, statute of, p. 350. 
pledges in, p. 357. 

writ de proprietate probanda, pp. 851, 352. 
capias in withernam, p. 853. 
declaration in the detinnitand detinet,pp. 858, 854» 
removal of action, p. 354. 
Stat Westm. II. c. 2, p. 355. 
second deliverance, p. 356. 

PROCESS, 12, 13. 

PRODUCTION OF SUIT, 88. 

PROFERT, 
defined, 84. 
relaxation of rule, 85. 
extension of rule, 36. 
(qualification of rule, 36. 
limitation of rule, 87. 
effect of, 38. 

PROLIXITY, RULES TO PREVENT. 

(See Art. VU., Ch. VIIL) 

PROMISE EXPRESS OR IMPLIED. 

(See Assumpsit.) 

PROPRIETARY ACTIONS REAL, 125-187, 
writs of right proper, 126. 

right patent, 126. 

quia aominus remiset, 126. 

precipe in capite, 126. 

rii^ht patent m London, 126. 
writs in nature of writs of right, 127. 

writ of right close in, 127. 

ancient demesne, 128. 
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PROPRIETARY ACTIONS ILEAL, ^ continued. 
writ of de rationabile parte, 129. 
right of advowson, 130. 
right of dower, 181. 
dower unde nihil habet, 132. 
quod permittat, 133. 
write of foiiuedon, 134. 
qaod ei deforoeat, 135. 
other writs, 136. 
writ of ne injuste vexes, 137. 
caria ^laudenda, 137. 
monstraverunt, 137. 
warrantia chartse, 137. 
estrepmenty 137. 

PROTESTATION IN PLEADING, 808. 

PROVISO, 

when to be pleaded, 858. 

QUALITY, should be specified, 321. 
QUANTITY, should be specified, 321. 
QUANTUM MERUIT, 56. 
QUANTUM VALEBANT, 56. 
QUARE CLAUSUM FREGIT, 78, 70, 192. 
QUARE EJECIT, writ of, 153, p. 360. 
QUARE IMPEDIT, writ of, 154, 
QUASI CONTRACTS, 54, 56, 92, Note L 
QUI NON NEGAT FATETUR, 290. 
QUID PRO QUO, 54. 
QUO MINUS, writ of, 20. 
QUOD BREVE CASSETUR, 264. 
QUOD EI DEFORCEAT, writ of, 136. 
QUOD PERMITTAT, writ of, 138. 
QUOD RECUPERET, judgment of, 876. 

K 

REAL ACTION, 118. 

(See Anoibrt Real Actions.) 

REBUTTER, 807. 

RECITAL, 

pleadings should not be by way of recital, 886. 

RECORD, 

trial by, 360. 

REGISTER OF WRITS^ 10. 
REJOINDER, 307. 
RELEASF^ 292. 
REPLEADER, 307. 
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REPLEADER, motion for, 372. 

REPLEVIN, 105. 

history of, 106, 107, 108» 109, 110, 111, 112. 

characteristic features, 113. 

declaration in, 114, Note II. 

judgment in, 115, Note II. 

general issue in, 268. 

specific traverse in, 281. 

pleas in justification or ezcose, 801, p. 855b 

proceeding in. Note 11., pp. 850-356. 

recaption, p. 356. 

(See Forms 21, 22.) 
REPLICATION, 

conclusion of plea in, 838. 

REPLICATION DE INJURIA, 270, 271. 

REPUGNANCY IN PLEADING, 331. 

RESPONDEAT OUSTER, 241, 255. 

RETORNO HABENDO. 

(See Note U.) 
RIENS EN ARRERE, 268. 

RIGHTS, 2. 

RIGHT CLOSE IN ANCIENT DEMESNE, 128. 

RIGHT PATENT, 126. 

RIGHT OF ADVOWSON, 130. 

RIGHT OF DOWER, 13L 

RIGHT OF DOWER UNDE, etc, 18L 



SCIENTER IN CASE, 265. 

SCIRE FACIAS, 72. 

definition and history, 72. 

(See Form 13.) 

SELF-HELP, 122, 123, 162, 163. 

SEVERAL COUNTS. 

(See Common Counts.) 

SEVERAL ISSUES. 

(See Duplicity and Joinder of Action.) 

SEVERAL PLEAS, 317. 

(See Duplicity.) 

SEVERANCE IN PLEAS, 313. 

SHAM PLEADING, 852. 

SIGNING AND ENROLMENT OF JUDGMENTS, 377. 

SIGNING OF DECLARATION, 33. 

SIMILITER, 306. 

SINGLENESS OF ISSUE, 314-817. 

SLANDER, 

the words must be pleaded, 836. 
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SON ASSAULT DEMESNE, 
plea of, 285. 

SOUTH CAROLINA, 

trespass to try title,172. 

SPECIAL ASSUMPSIT, 54. 

SPECIAL CASE, 867. 

SPECIAL PLEADERS, 25, 20. 

SPECIAL PLEAS. 

(See Justification, Excuse, and Disohab«s.> 

SPECIAL TRAYERSK 

(See Tbavbrsk, Special.) 

SPECIALTY, 84, 87, 45. 

(See CovEKAiYT.) 

SPECIAL VERDICT, 866. 

SPECIFIC TRAVERSE. 

(See TsAVERSE, Specific.) 

STATUTE OF FRAUDS, 380. 

STATUTE OF LIMITATIONS, 

plea of, 294. 
STATUTE OF MARLBRIDGE, 108. 
STATUTE OF WESTM. II., 109. 
STATUTES : what statutes need not be pleaded, 880. 
SUIT, production of, 33. 
SURPLUSAGE, 842. 
SURREBUTTER, 807. 
SURREJOINDER, 807. 

SUSPENSION, Pleas in. 

(See Pleas m Suspekbion.) 



T. 

TENDER, 260, 295, 296. 

TENDER OF ISSUE, 258, 259, 286, 805, 806. 

(See General, Specific, and Special Travebsbe.) 
TEXAS, 

trespass to try title, 178. 

TIME, 

certainty of, 820. 

TITT F 

how pleaded, 823, 824, 825, 826, 827. 

TORT, 

waiver of, 55. 
qualification of, 102. 

TRANSITORY AND LOCAL ACTIONS, 80, 

TRAVERSE, 

specific traverse defined, 257. 
general traverse defined, 258. 
special traverse defined, 259. 
general traverse in debt, 260. 
in oovenant^ 261. 
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TRAVERSE, ~ continued. 

general traverse in assnmpeit, 202. 

in acooont, 263. 

in trespass, 264. 

in case, 265. 

in trover, 266. 

in detinue, 267. 

in replevin, 268. 

in ejectment, 269. 

de injuria, 270, 271. 
specific traverse, general mk, 272. 

in debt, 273. 

in covenant, 274. 

in assumpsit, 275. 

in account render, 276. 

in trespass, 277. 

in case, 278. 

in trover, 279. 

in detinue, 280. 

in replevin, 281. 
special traverse, history, 282. 

requisites of, 283. 

rules governing, 284. 

abnormal form, 285. 

conclusion, 285. 

practice when defective, 287. 
principles relating to traverses in general, 288. 
conjunctive and disjunctive, 272. 
affirmative, when, 257. 

TRESPASS ON THE CASE, 86. 

history, 87. 

nature and features, 88, 89, 90, 91, 92, 93, 94. 

as to rights of person, 88. 

rights in the person of others, 89. 

as to personal chattels, 90. 

as to contracts, 91, 92. 93. 

as to real property, 94. 

declaration in, 95. 

judgment in, 96. 

(See Forms 18^ 19.) 
general traverse in, 265. 
specific traverse in, 278. 
pleas in justification or excuse, 302. 

TRESPASS TO TRY TITLE, 172, 173. 
in South Carolina and Alabama, 172. 
in Texas, 173. 

TRESPASS VI ET ARMIS, 73. 
history, 74. 

nature and characteristic features, 75, 76, 77, 78. 
declaration in, 79. 
judgment in, 80. 

(See Forms 14 and 15.) 
clausum fregit, 78, 79 
general traverse in, 264. 
specific traverse in, 277. 
pleas in justification or excuse, 298. 
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TRIAL, 354. 

by inspection, 855. 

by witnesses, 356. 

by certificate, 357. 

by wager of battle, 858. 

by wager of law, 359. 

by record, 360. 

by jury extraordinary, 361. 

by jury ordinary, 362. 

TROVER, 97. 

bistory of, 98, 99, 100, 101. 

aualincations and distinctions, 102. 

declaration in, 103. 

judgment in, 104. 

general traverse in, 266. 

specific traverse in, 1^79. 

pleas in justification or excuse, 299. 

(iSee Form 20.J 

TRUSTEES AS PARTIES, 208. 

TRUTH OF PLEADINGS, 852. 



U. 



UBI JUS IBI REMEDIUM, 5. 
UNEXPIRED CREDIT, 294, 297. 
USE AND OCCUPATION, 56. 



V. 



VALUE, 

when to be alleged, 821. 

VARIANCE, 251, 864. 

VENIRE FACIAS, 862. 
de novo, 368. 

VENUE, 30, 319, 362. 

VERDICT, form and tenor of, 363. 
variance, 364. 
special verdict, 366. 
special case, 367. 
exceptions, 368. 
motion for new trial, 369. 
motion in arrest, 370. 
motion for judgment, 871. 
motion for repleader, 372. 

VERIFICATION, 283, 286, 349. 

VIDELICET, 320, 831. 

VIEWS, 233. 

VOUCHER OF WARRANTY, 288. 

W. 

WAGER OF BATTLE, TRIAL BY, 868. 
WAGER OF LAW, TRIAL BY, 359. 
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WAREANTIA CHART-ffi, 187, 169. 

WARRANTY, VOUCHER OF, 288. 

WASTE, WRIT OF, loO. 

WESTM. XL, STATUTE OP, 87. 

WITNESSES, TRIAL BY, 858. 

WORK AND LABOR. 

(See Common Counts, alBo Note L) 

WRITS, ANCIENT, abolished. 

(See Note III. p. 358.) 

WRITS, FORMS OF. 

(See Forms.) 

WRITS, 

origiDftl, 10, 11. 
ju£cial, 11, 12, 13. 

WRITS OF ERROR, 879, 880 

WRONGDOER. 

(See Tbupass, Tboybb, and Casb.) 
WRONGS, 
defined, 8. 
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